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Executive Order on Improving the Nation’s Cybersecurity  
(May 12, 2021)
◦ President Biden’s May 12 Executive Order (EO) is a comprehensive and ambitious directive for 

improving our nation’s cybersecurity after recent high-profile attacks and incidents. Persistent 
threats and malicious activity on federal networks and infrastructure require an even closer 
partnership between the private and public sectors, in addition to an acceleration of modernization 
initiatives.

◦ The EO pushes government and industry to work together to modernize cybersecurity practices, 
secure software development, strengthen incident response, improve threat detection and 
information sharing, and accelerate investigation and remediation.

3

PWC’s Overview of the EO on Cybersecurity
https://www.pwc.com/us/en/services/consulting/cybersecurity-privacy-forensics/library/bidens-executive-order-cybersecurity.html

◦ Specific measures in the EO reflect lessons learned from recent crises, such as the recent cyber 
espionage campaigns.  In our view, the EO signals two things. 
◦ It calls for making federal government systems stronger and safer so they’re harder to break into. It pushes specific 

actions to modernize cybersecurity in the federal government, such as zero trust architecture. And it uses the $70 
billion information technology (IT) purchasing power of the federal government to impel the market to build security 
into all software from the ground up.

◦ It sets a goal for more effective and agile federal government responses. It requires IT providers to report cyber 
incidents and removes contractual barriers for them to share information with government entities. The EO also 
standardizes the playbook for different agencies to respond together to incidents.
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PWC’s Overview of the EO on Cybersecurity
https://www.pwc.com/us/en/services/consulting/cybersecurity-privacy-forensics/library/bidens-executive-order-cybersecurity.html

◦ The United States needs a more organized approach to cyberthreats. Already, the government and 
industry have lagged in updating our laws, our regulations, corporate responsibilities and adjusting 
to a digital, boundary-free world.

◦ Who is affected?
◦ Federal executive agencies are expected to modernize their technology environment and security practices.

◦ Federal contractors, including commercial-off-the-shelf (COTS) software providers, will likely see new cybersecurity 
standards built into contract terms. They will be required to share more information on cyber incidents.

◦ The private sector will likely see a focus on software supply chain security, as well as on transparency through 
proposed consumer security labeling on software and internet of things (IoT) devices. As a result, software and IoT 
device companies should expect new security requirements and assessment standards.
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Enhanced Information Sharing

◦ The EO directs the removal of any contractual barriers and requires IT service providers to share breach information 
that could impact government networks. The aim is to enable more effective defenses of federal departments and to 
improve the nation’s cybersecurity as a whole.

◦ Implications

◦ Short of national data breach legislation, this EO likely goes as far as it can to mandate cyber incident reporting.

◦ Traditionally, only defense contractors have had specific requirements regarding breach reporting (Defense Federal 
Acquisition Regulation Supplement [DFARS 252.204.7012 clause]). This EO will extend the requirement to all Federal 
Acquisition Regulation (FAR) contracts. As a result, contractors will need to understand the contract requirements and 
the ability of their underlying data governance frameworks to classify, manage and protect sensitive data (i.e., 
controlled unclassified information [CUI].)

◦ In addition, contractors will be expected to collect and share information related to threats, vulnerabilities and incidents 
collected to share relevant information with CISA, FBI, and other agencies and boards for investigation.
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Modernize Cyber in Government

◦ The EO challenges the federal government to lead the way and increase its adoption of security best practices. These practices include 
employing a zero-trust security model, accelerating movement to secure cloud services, and consistently deploying foundational security 
tools such as multifactor authentication and encryption.

◦ Implications

◦ There’s a strong commitment to zero trust architecture in this EO. The business community has been talking about this, and adoption has 
accelerated since the software supply chain attacks this past winter, but many executives are still asking if it’s the best thing to do. Seeing 
zero trust architecture called out in the EO may encourage business leaders to consider it a leading practice. It’s important to think of zero 
trust architecture as a layer in a layered defense strategy, and not the be-all and end-all of cybersecurity investments.

◦ Federal contractors should expect zero-trust security requirements, as well as further focus on CUI, to be included as new or alternative 
requirements in NIST requirements (NIST 800-53 (FedRAMP), NIST 800-171 (CMMC)).

◦ There’s also a strong emphasis on getting cloud security right: developing a cloud-service governance framework, a federal cloud security 
strategy, and cloud-security technical reference architecture documentation. A well-thought-out, step-by-step approach to security can 
jumpstart cloud adoption.

◦ Also, contractors that are cloud service providers (CSPs) should expect an expansion in the US government market for solutions that 
support zero-trust principles.

7

Create a Cybersecurity Review Board

◦ The EO establishes a Cybersecurity Safety Review Board, co-chaired by government and private 
sector leads. The board may convene following a significant cyber incident to analyze what 
happened and make concrete recommendations for improving cybersecurity.

◦ Implication

◦ This is expected to operate similarly to the National Transportation Safety Board’s (NTSB’s) 
investigations into major transportation incidents, and it will include participation from the private 
sector. The details concerning what incidents this review board will participate in have not yet been 
determined.
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Architecture, Infrastructure & Operations (AIO)

◦ Architecture is "the manner in which the strategic design of the hardware and software infrastructure components are 
organized and integrated to achieve and support the entity's business objectives."

◦ Architecture is about strategy. What do you want to accomplish?

◦ Infrastructure is "the physical elements, products, and services necessary to provide and maintain ongoing 
operations to support business activity.“

◦ Infrastructure is about equipment. What tools do you need to get there?

◦ Operations is "the performance of activities comprising methods, principles, processes, procedures, and services that 
support business functions."

◦ Operations is about processes. How do you plan to accomplish it?

10
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AIO Booklet, June 2021

◦ The AIO booklet appears to be a complete revision of the FFIEC July 2004 Operations booklet.

◦ The new AIO booklet is perhaps the most interconnected of all the IT examination booklets, with numerous references 
to each of the following concepts, with the number of times each booklet is explicitly referenced in parentheses.
◦ Information Security (30)
◦ Business Continuity Management (12)
◦ Development and Acquisition (12)
◦ Outsourcing Technology Services (12)
◦ Management (6)

◦ The booklet also directly mentions or references guidance published by other agencies, including NIST (200+) and 
ISACA (24). Additional agencies and organizations with a few mentions in the booklet include AICPA, CIS, 
ISO/IEC, FS-ISAC, OWASP, and US-CERT.

◦ Due to the volume of references to other sources in this 164-page document, the FFIEC seems to be intentionally 
standardizing new AIO guidance with existing industry standards and frameworks, focusing their attention on putting it 
into the financial industry context.
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Key AIO Organizations

◦ NIST (200+) – National Institute of Standards and Technology

◦ ISACA (24) - Information Systems Audit and Control Association

◦ AICPA - American Institute of Certified Public Accountants

◦ CIS – Center for Internet Security

◦ ISO/IEC - International Organization for Standardization

◦ FS-ISAC - Financial Services Information Sharing and Analysis Center (global)

◦ OWASP - Open Web Application Security Project

◦ US-CERT CISA - United States Computer Emergency Readiness Team (US-CERT) is an organization within 
the Department of Homeland Security's (DHS) Cybersecurity and Infrastructure Security Agency (CISA)

12
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AIO Booklet Themes

◦ Purposes of technology. The booklet routinely reminds readers that the purpose and function of IT is to "meet the strategic and business 
objectives of the enterprise." Sometimes they switch it around, so the quote reads "business and strategic plan objectives," while other times 
it just reads "business objectives." Regardless of the terminology, the point is clear: IT is one part of a bigger picture and should be 
managed as such.

◦ Size and complexity. Perhaps one of the most helpful aspects of the booklet was a return to an obvious focus on the size and complexity of 
an organization. These references typically look something like, "Smaller or less complex entities [abc], while larger or more complex 
entities [xyz]." By providing these examples, the FFIEC introduces some breathing room, recognizing that effective AIO management is not 
one-size-fits-all and should be tailored to the environment.

◦ "Management should..." These two words are found together more than 290 times in the booklet. While responsibility can be delegated, 
ultimate responsibility ("accountability," if you will) lies with the management of an organization. The booklet makes recommendations for 
certain roles which need to be filled (either formally or informally) to ensure the success of an AIO function. These management roles 
include the roles of a Chief Architect, Chief Data Officer, and several other C-level roles which are described in the Management booklet.

◦ "Shared responsibility." Due to its broad nature, AIO depends on everyone to be successful. The FFIEC began using the term "shared 
responsibility" to describe these relationships. For example, "vulnerability and patch management are shared responsibilities among an 
entity's operations and information security personnel." By shining a light on these areas of possible confusion and delegating ultimate 
responsibility to management, it is clear the booklet intends to clean up some of these loose ends.

13

AIO Booklet Themes

◦ "Confidentiality, integrity, and availability." These terms are no longer reserved strictly for the Information Security booklet, finding their home 
more than 30 times in the new AIO booklet. For the last several years, there has been an industry push towards ensuring independence among IT, 
cybersecurity, and information security. While a certain level of divergence is necessary, it seems this booklet is pulling the concepts back together 
again. IT cannot achieve its goals without cybersecurity and information security. As such, the booklet encourages the CIA triad's integration in 
AIO from the start, not added on or built in later as an afterthought.

◦ "Shadow IT." From humble beginnings in the Information Security booklet, shadow IT (a.k.a., "unauthorized technology," "unauthorized assets,"
"unauthorized devices," etc.) has created quite a name for itself in the new AIO booklet. With more than 40 mentions, the concept of shadow IT is one 
with pressing considerations for financial institutions. Each device used for business purposes (institution-owned or otherwise) is another entry point 
for vulnerabilities and, unless properly managed, can introduce significant risk to the organization.

◦ "Third parties." Gone are the days of relegating third parties to their own section of a booklet; third-party considerations now are the heart of the 
booklet. Third parties are a part of our everyday lives and as such, they are foundational to our organization's AIO. From cloud service providers to 
managed security service providers and everyone in-between, AIO is largely dependent on the success of its third-party service providers and the 
booklet makes sure its readers are well-aware of that fact.

◦ "Cloud computing." Bringing it all together, perhaps more than any other topic, the booklet heavily leans into "the cloud." With more than 230 
mentions, topics surrounding cloud shared responsibilities, third-party involvement, and risk mitigation steal the show. Tandem's 2021 State of 
Cybersecurity in the Financial Institution Industry Report found that 44% of institutions plan to increase their budget for cloud services in the coming 
year. As more and more organizations move their AIO to the cloud, our security and technology practices must keep pace.

14
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AIO Management Responsibilities

◦ To address risks, management should employ effective governance that includes the following: 
◦ Delineation of board and senior management responsibilities

◦ Strategic planning

◦ Enterprise risk management (ERM)

◦ Delineation of other roles and responsibilities

◦ Policies, standards, and procedures

◦ Internal audit, independent reviews, and certifications

◦ Communications

◦ Board and senior management reporting

15

Figure 1. Example of Life Cycle Approach for Governing AIO Risk

◦ Action Summary

◦ “The board is responsible for overseeing, and senior 
management is responsible for implementing and 
maintaining, a safe and sound operating environment that 
supports the entity’s goals and objectives and complies 
with applicable laws and regulations. Management should 
establish responsibility and accountability for the 
administration of the day-to-day functions of the IT 
environment.”

16
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Board Oversight Actions

◦ Aligning AIO principles and practices with the board’s strategic plans and risk appetite.

◦ Budgeting appropriate resources to support AIO activities.

◦ Ensuring board members have appropriate knowledge of risks to provide a credible challenge to 
management responsible for AIO functions.
◦ A credible challenge involves being actively engaged, asking thoughtful questions, and exercising independent 

judgment. 

◦ Enabling appropriate management training on AIO to carry out its responsibilities and manage risk.

◦ Reviewing AIO operating results and performance through audit reports, testing results, and 
management assessments and reports.

17

Management Oversight Actions
◦ Validating through audits and other independent assessments that the following are comprehensive, meet enterprise-

wide business and strategic plan objectives, and can assist in the identification of AIO risks:
◦ Architectural designs and integration across the entity (e.g., business units and other departments).
◦ Infrastructure testing (e.g., network performance, penetration testing, and vulnerability assessments).
◦ Operational testing (e.g., functional testing and operational resiliency).

◦ Addressing risks self-identified by management, from AIO-related audits, and from other independent assessments, 
including following risks:
◦ Architectural risks, such as a lack of stakeholder communication, inadequate requirements planning, lack of documented architecture 

review, and insufficient planning for aging architecture.
◦ Infrastructure-related risks, such as under- or over-provisioning because of poor capacity planning, hardware or software incompatibility, 

and migration problems.
◦ Operational risks, such as deficient IT asset management (ITAM), inadequate access management processes, equipment failures, 

inadequate processes for system updates, computer attacks, insider threats, disasters, and lack of qualified operations personnel.

◦ Assessing and updating management’s AIO strategies and plans to reflect the current business conditions and 
operating environment for continuous improvement.

◦ Promoting alignment and integration between functions of AIO.
18
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AIO Policies, Standards and Procedures

◦ Management should document and maintain policies, standards, and procedures related to AIO.  Smaller or 
less complex entities may have one policy and related procedures that encompass AIO, while larger or more 
complex entities may have multiple policies, standards, and procedures covering various aspects of AIO or 
various divisions or departments. Regardless of the entity’s size and complexity, management should 
implement policies, standards, and procedures that address scope, responsibilities, accountability, authority, 
and guidance to develop and maintain effective processes related to AIO. With respect to AIO, 
documentation should include the following: 
◦ Policies - statements, rules, or assertions that specify the correct or expected behavior of an entity.  [NIST]
◦ Standards - rules, conditions, or requirements that describe the following information for products, systems, services, or 

practices: (1) classification of components, (2) specification of materials, performance, or operations, or (3) delineation of 
procedures.  [NIST]

◦ Procedures - document containing a detailed description of the steps necessary to perform specific operations in 
conformance with applicable standards. Procedures are defined as part of processes. [ISACA]

19

AIO Table of Contents
I. Architecture, Infrastructure and Operations

II. AIO Governance

III. Common AIO Risk Management Topics

IV. Architecture

V. Infrastructure

VI. Operations

VII. Evolving Technologies

◦ Appendices
◦ A – Examination Procedures
◦ Glossary
◦ Abbreviations
◦ References
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III. Common AIO Risk Management Topics

A. Data Governance and Data Management

B. IT Asset Management

C. IT and Business Environment Representations

D. Managing Change in AIO

E. Oversight of Third Party Service Providers

F. Resilience

G. Remote Access

H. Personally Owned Devices

I. File Exchange
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V. Infrastructure

A. Hardware

B. Network and Telecommunications

C. Software

D. Environmental Controls

E. Physical Access Controls

22

Q3 2021 - Page 11



VACB & IBC Quarterly Compliance Update – Third Quarter 2021

Financial Solutions * September 1, 2021

VI. Operations

A. Operational Controls

B. IT Operational Processes

C. Service and Support 
Processes

D. Ongoing Monitoring and 
Evaluation Processes

23

FDIC’S TECH LAB
FDITECH

24

Q3 2021 - Page 12



VACB & IBC Quarterly Compliance Update – Third Quarter 2021

Financial Solutions * September 1, 2021

25

26

Q3 2021 - Page 13



VACB & IBC Quarterly Compliance Update – Third Quarter 2021

Financial Solutions * September 1, 2021

FDITECH Sprint Programs

◦ The FDITECH’s sprint program brings a diverse set of stakeholders (e.g., banks, non-profit 
organizations, academic institutions, private sector companies, members of the public) together in 
collaborative settings for a short period of time to intensely focus on challenges of importance to 
the FDIC. 

◦ A ‘sprint’ simply refers to a short period of time (typically 2-3 weeks) where teams turn ideas into 
value. The FDIC will always provide a problem statement and selected teams will devote their 
collective energy and expertise towards addressing specific challenges. Typically, a tech sprint will 
culminate with a Demonstration Day where each team shares findings with a panel of evaluating 
experts.

27

Breaking Down Barriers:  Reaching the Last Mile of the 
Unbanked (August 6 – September 10, 2021)
◦ Given the challenges reaching the ‘last mile’ of the unbanked, and recognizing that community banks are 

uniquely positioned to meet the needs of this population but also often lack access to data and resources, 
the FDIC seeks tech sprint participants to help answer the question:
◦ “Which data, tools, and other resources could help community banks meet the needs of the unbanked in a cost-effective 

manner, and how might the impact of this work be measured?”

◦ The FDIC published in 2019 How America Banks, the agency’s latest report of household use of banking 
and financial services. This study found that while nearly 95% of U.S. households were banked (i.e., had a 
bank or credit union account), more than seven million households were unbanked, lacking even the most 
basic checking account.

◦ Black, Hispanic, American Indian or Alaska Native households remain significantly more likely to be 
unbanked. Given the challenges reaching the ‘last mile’ of the unbanked, and recognizing that community 
banks are uniquely positioned to meet the needs of this population but also often lack access to data and 
resources, the FDIC seeks tech sprint participants to help resolve the situation.

28
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From Hurricanes to Ransomware:  Measuring Resilience in 
the Banking World  (September — October 2021)
◦ Recognizing the evolving threat environment confronting banks, and given challenges that banks face in determining 

their tolerance for a major disruption, the FDIC seeks tech sprint participants to help answer the question:
◦ “What would be the most helpful set of measures, data, tools, or other capabilities for financial institutions, particularly community banks, 

to use to determine and to test their operational resilience against a disruption?”

◦ Over the past decade, the U.S. financial sector has faced a growing number of threats to its information technology 
systems, operations, people, and facilities. Regardless of whether the threats to financial institutions and their third 
party service providers are foreign or domestic, intended or unintended, or natural or man-made, preparedness and 
improved response posture are critical to improving overall sector-wide operational resilience, and maintaining public 
confidence in and the stability of the U.S. financial system.

◦ The tech sprint is intended to be the first of several tech sprints focused on how to foster stronger operational resiliency 
in banking. The focus of this initial resilience sprint is to identify existing and proposed measures, data, tools, or other 
capabilities upon which a greater understanding of a bank’s true resilience to any hazard may be understood. These 
tools could also be used to help banks and their partners build and deliver stronger and more resilient operations. 
There are tremendous opportunities in leveraging emerging technologies to mitigate resilience risk in the market.

29
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Introduction

33

Conducting Due Diligence on a Fintech Company

1. Business Experience and Qualifications

2. Financial Condition

3. Legal and Regulatory Compliance

4. Risk Management and Controls

5. Information Security

6. Operational Resilience

34

Q3 2021 - Page 17



VACB & IBC Quarterly Compliance Update – Third Quarter 2021

Financial Solutions * September 1, 2021

Business Experience and Qualifications
Potential Sources of Information
◦ Business Experience Source of Information

◦ Company overview and organization charts

◦ List of client references using the activities being considered 

◦ Volume and types of complaints, including those available from the fintech company, regulatory agencies, and other 
public sources 

◦ Public records of any legal or regulatory actions and to establish corporate standing, if applicable 

◦ Media reports mentioning the fintech company 

◦ Summary of any past operational failures of the fintech company

35

Business Experience and Qualifications
Potential Sources of Information
◦ Business Strategies and Plans

◦ Mission statement, service philosophy, and quality initiatives
◦ Geographic footprint information (such as locations of offices and operations)
◦ Overview of strategic plans and/or expansion strategies
◦ Patents and licenses
◦ Summary of key personnel and subcontractors (if utilized)
◦ Employment policies, including background check and hiring practices
◦ Fintech company website and social media sites

◦ Qualifications and Backgrounds of Directors and Company Principals
◦ Ownership information
◦ Biographical and professional information on board of directors’ and executive directors’ backgrounds, often available on 

company websites and in public records
◦ Resource plans (including succession plans)

36
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Financial Condition
Potential Sources of Information
◦ Financial Analysis and Funding

◦ Financial statements and auditors’ opinions as available

◦ Annual reports

◦ U.S. Securities-related filings, often available from the Securities and Exchange Commission

◦ Internal financial reports and projections

◦ List of funding sources

◦ Marketing Information 
◦ Publicly available market information on competitors 

◦ Information on client base 

38
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Legal and Regulatory Compliance
Potential Sources of Information
◦ Legal

◦ Charters, articles of incorporation, certificates of good standing, and licenses, such as those recorded with the relevant state
◦ Other relevant public information, such as records related to patents and intellectual property 
◦ Lawsuits, settlements, remediation, enforcement actions, fines, and consumer complaints
◦ Form 10-K filing
◦ Form 10-Q filing

◦ Regulatory Compliance
◦ Policies, procedures, training, and internal controls pertaining to compliance with legal and regulatory requirements
◦ Proposed contract terms that specify performance of legal and compliance duties
◦ Information regarding customer-facing delivery channels or applications (for example, mail, online, and telephone) 
◦ Proposed marketing materials and regulatory disclosures with product details such as fees, interest rates, or other terms
◦ Methods used to monitor, remediate, and respond to customer complaints
◦ Customer complaint records involving the fintech company

39

Risk Management and Controls
Potential Sources of Information
◦ Policies, procedures, and other documentation related to the prospective activity 

◦ Policies and procedures related to the fintech company’s internal control environment and overall risk management processes

◦ Information on risk and compliance staffing

◦ Recent results of control reviews and audit reports related to the prospective activity 

◦ Issue management policies, procedures, and reports 

◦ Schedule of planned control reviews and audits 

◦ Self-assessments 

◦ Training materials and training schedule 

◦ Inventory of key risk, performance, and control indicators 

◦ Sample key risk, performance, and control indicator reports

◦ Project plans associated with any planned changes to systems or reporting capabilities

◦ Sample reports to the fintech company’s board of directors

40
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Information Security Program
Potential Sources of Information
◦ Information Security Program

◦ Completed information security controls assessments
◦ Incident management and response policies 
◦ Incident reports with associated post-mortem and remediation activities
◦ Information security policies (for example, access management, data center security, backup management, change 

management, and anti-malware policies)
◦ Information security and privacy awareness training requirements for staff 
◦ Policies addressing relevant safeguarding and privacy laws and regulations

◦ Information Systems 
◦ Information technology policies (for example, data protection including data classification, retention, and disposal)
◦ Overview of the fintech company’s technology and processes supporting the prospective activity
◦ Completed controls or standards assessments

41

Operational Resilience
Potential Sources of Information
◦ Business Continuity Planning and Incident Response

◦ Business continuity plans 
◦ Disaster recovery plans
◦ Incident response plan
◦ Documented system backup processes
◦ Business continuity, disaster recovery, and incident response test results 
◦ Cybersecurity reports and audits
◦ Insurance documents

◦ Service Level Agreements
◦ Proposed service level agreements
◦ Evidence of status meeting existing service level agreements

◦ Reliance on Subcontractors
◦ The fintech company’s policies on outsourcing and its use of subcontractors
◦ Independent reports or certifications regarding subcontractors 
◦ List of third parties used by the fintech company

42
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PLASTIC CARD ISSUES

43

Global Chip Shortage Threatens Payment Card Supply
American Banker, May 26, 2021
◦ The payment card industry is no less vulnerable to the shortage of computer 

chips than any of the major tech industries — like smartphone makers and video 
game companies — but the strain on components is especially concerning for 
access to bank accounts.

◦ The vast majority of payment cards used around the world require an EMV-
compliant microchip for security. Industry leaders are gathering data now to 
determine how severe a shortage of chips for payment cards will be and whether 
card providers will need to take steps to prioritize access to the chips in the event 
of acute shortages, to ensure continued support for payment cards critical to 
financial access.

44
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Global Chip Shortage Threatens Payment Card Supply
American Banker, May 26, 2021
◦ “If a serious shortage hits, issuers could drop cards they consider inactive, which is fine for those that hold a few 

credit cards or a couple of debit cards, but for those with a single credit or debit card and rarely use them—such as 
marginalized consumers—they could be left without a card to use,” said Oliver Manahan, director of business 
development at Infineon Technologies, which provides technology for chip-enabled payment cards.

◦ At the very least, chip-delivery times could stretch out from a few weeks to a few months. To avoid a crisis, issuers 
and card networks could prepare to fast-track card certification while issuers could strategically manage inventories 
and optimize card-reissuance.

◦ U.S. card manufacturers and issuers say they no longer store deep reserves of cards, having adopted leaner and 
more efficient systems following the chaotic EMV chip card migration around 2015. Many issuers have no more 
than several weeks’ worth of chip-enabled cards on hand for replacement and reissuance, and they would need to 
carefully manage inventory and possibly delay or postpone certain card rollouts at a time when the economy is 
beginning to resurge and consumers are planning to dust off payment cards for shopping and traveling after a year 
of lockdowns.

◦ EMVCo this week said the global base of chip-enabled EMV cards in circulation rose 10% in 2020 to reach 10 billion, 
and about 66% of all cards are chip-enabled.

45

Global Chip Shortage Threatens Payment Card Supply
American Banker, May 26, 2021
◦ One unintended consequence of a potential shrinkage of payment cards could be a 

reduction in the climate impact from high levels of card manufacturing, an effect that 
environmentalists have complained about in recent years.

◦ Though embedded microchips make payment cards impossible to fully recycle, issuers 
have recently begun to offer new versions of cards made from recycled materials.

◦ Another possible outcome from a possible reduction in physical cards could be further 
acceleration in mobile payments adoption, furthering the rise in mobile contactless 
payments during the pandemic.

◦ COVID-19 spurred many merchants to finally enable contactless payment acceptance in 
stores to protect against spreading disease, making broad mobile payment usage 
feasible.

46
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Should Issuers of Plastic Cards Go Green?
American Bankers, 2019
◦ The prevalence of payment cards, against the growing awareness of climate change, is driving 

some card issuers and manufacturers to revisit the way they use plastic.

◦ Years after U.S. Bank tried issuing a biodegradable payment card made by CPI Card Group, that 
same card manufacturer is rolling out a new payment card type made from recycled “ocean-
bound plastic” — discarded plastic collected near beaches, rivers and streams.

◦ Littleton, Colo.-based CPI announced in 2019 that it launched its latest brand of environmentally 
designed card stock this month. The card, called Second Wave, has recycled plastic at the core.

◦ A major issuer ordered a batch of the recycled-plastic stock for credit and debit cards, and CPI 
said other issuers are asking for alternatives to cards made from virgin plastic, to soften payment 
cards' environmental impact.  Many card issuers will want a more environmentally friendly 
solution.  Others are waiting on transition to non-card fully electronic access means.
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Check Your Inventory Now

◦ Be careful regarding strategic initiatives so that you don’t over-promise and under-deliver simply 
because of card stock shortages from your normal suppliers!

◦ Can you extend card expiration dates?

◦ Are there inactive accounts that you can hold off of replacing temporarily?

◦ Be careful NOT to limit access unintentionally to your customers without any other payment 
options – which presents its own challenges since you may not be aware if you are the card user’s 
only source of card funds!
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FACT SHEET: BIDEN-HARRIS 
ADMINISTRATION ANNOUNCES NEW 
ACTIONS TO BUILD BLACK WEALTH & 
NARROW THE RACIAL WEALTH GAP 

June 1, 2021
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Biden-Harris Administration Announces New Actions to 
Build Black Wealth & Narrow the Racial Wealth Gap
◦ “One hundred years ago, the thriving Black community of Greenwood in Tulsa, Oklahoma, known as "Black Wall Street," was 

ruthlessly attacked by a violent white supremacist mob. An estimated 300 Black Americans were killed and another 10,000 
were left destitute and homeless. 

◦ The destruction wrought on the Greenwood neighborhood and its families was followed by laws and policies that made 
recovery nearly impossible. The streets were redlined, locking Black Tulsans out of homeownership and access to credit. 
Federal highways built through the heart of Greenwood cut off families and businesses from economic opportunity. And 
chronic disinvestment by the federal government in Black entrepreneurs and small businesses denied Black Wall Street a fair 
shot at rebuilding. These are the stories of Greenwood, but they have echoes in countless Black communities across the 
country. 

◦ Because disparities in wealth compound like an interest rate, the disinvestment in Black families in Tulsa and across the 
country throughout our history is still felt sharply today. The median Black American family has thirteen cents for every one
dollar in wealth held by White families. 

◦ On the centennial of the Tulsa Race Massacre, the Biden-Harris Administration announced new steps to help narrow the 
racial wealth gap and reinvest in communities that have been left behind by failed policies. Specifically, the Administration is
expanding access to two key wealth-creators - homeownership and small business ownership - in communities of color and 
disadvantaged communities.” 59

Biden-Harris Administration Announces New Actions to 
Build Black Wealth & Narrow the Racial Wealth Gap
◦ Take action to address racial discrimination in the housing market, including by launching a first-of-its-kind 

interagency effort to address inequity in home appraisals, and conducting rulemaking to aggressively combat 
housing discrimination.

◦ Use the federal government's purchasing power to grow federal contracting with small disadvantaged 
businesses by 50 percent, translating to an additional $100 billion over five years, and helping more 
Americans realize their entrepreneurial dreams.

◦ A new $10 billion Community Revitalization Fund to support community-led civic infrastructure projects 
that create innovative shared amenities, spark new local economic activity, provide services, build 
community wealth, and strengthen social cohesion.

◦ $15 billion for new grants and technical assistance to support the planning, removal, or retrofitting of existing 
transportation infrastructure that creates a barrier to community connectivity, including barriers to mobility, 
access, or economic development.

60

Q3 2021 - Page 30



VACB & IBC Quarterly Compliance Update – Third Quarter 2021

Financial Solutions * September 1, 2021

Actions to Build Black Wealth and Narrow the Racial Wealth Gap

◦ Taking Action to End Housing Market Racial Discrimination

◦ Using the Government's Purchasing Power to Drive an Additional $100 Billion to Small 
Disadvantaged Business Owners. 

◦ Detailing the President's Proposal for Historic Investments to Build Wealth and Opportunity More 
Equitably, Including in Communities of Color. 

◦ Enact a New Neighborhood Homes Tax Credit. 

◦ Incentivize Ending Exclusionary Zoning and Expanding Housing Choices

◦ Invest $31 Billion to Scale Up Efforts to Support Minority-Owned Small Businesses
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Biden-Harris Administration Announces New Actions to 
Build Black Wealth & Narrow the Racial Wealth Gap
◦ A new Neighborhood Homes Tax Credit to attract private investment in the development and 

rehabilitation of affordable homes for low- and moderate-income homebuyers and homeowners.

◦ $5 billion for the Unlocking Possibilities Program, an innovative new grant program that awards 
flexible and attractive funding to jurisdictions that take steps to reduce needless barriers to 
producing affordable housing and expand housing choices for people with low or moderate 
incomes.

◦ $31 billion in small business programs that will increase access to capital for small businesses 
and provide mentoring, networking, and other forms of technical assistance to socially and 
economically disadvantaged businesses seeking to access federal contracts and participate in 
federal research and development investments.
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Taking Action to End Housing Market Racial Discrimination

◦ The Biden-Harris Administration is announcing additional steps to end discrimination and bias in the housing market. 
More than 50 years since the Fair Housing Act's passage, access to wealth through homeownership remains 
persistently unequal. In his first week in office, President Biden issued a memorandum directing the U.S. Department of 
Housing and Urban Development (HUD) to address discrimination in our housing market. 

◦ The Administration announced that it is taking critical steps towards realizing the President's directive. HUD has now 
sent both its proposed rule on countering housing practices with discriminatory effects and its proposed interim 
final rule on the legal duty to Affirmatively Further Fair Housing to HUD's Congressional authorizing committee in 
the Senate and the House of Representatives for review and will publish them in the Federal Register next week. 

◦ These proposed rules are intended to align federal enforcement practice with the congressional promise in the Fair 
Housing Act to end discrimination in housing and collectively provide the legal framework for HUD to require private 
and public entities alike to rethink established practices that contribute to or perpetuate inequities. 
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Taking Action to End Housing Market Racial Discrimination

◦ The Biden-Harris Administration is taking on discrimination in home appraisals. A 2018 Brookings study found that 
homes in majority-Black neighborhoods are often valued at tens of thousands of dollars less than comparable homes in 
similar-but majority-White communities. 

◦ And the crisis is worsening: a recent study found that the gap between the appraised value of homes in predominantly 
White neighborhoods compared to comparable homes in predominantly Black and Latino neighborhoods nearly 
doubled between 1980 and 2015. The impact of these disparities in home appraisals can be sweeping, limiting 
homeowners' ability to properly benefit from refinancing or re-selling their homes at higher valuations and thereby 
contributing to the already sprawling racial wealth gap. 

◦ President Biden has charged HUD Secretary Marcia Fudge with leading a first-of-its-kind interagency initiative to 
address inequity in home appraisals. The effort will seek to utilize, quickly, the many levers at the federal government's 
disposal, including potential enforcement under fair housing laws, regulatory action, and development of standards and 
guidance in close partnership with industry and state and local governments, to root out discrimination in the appraisal 
and homebuying process. Those are the kinds of policies and practices that keep Black families in Greenwood and 
across the nation from building generational wealth through homeownership.
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President Biden's American Jobs Plan

◦ Create a Community Revitalization Fund to Support Community-Led Civic Infrastructure. The 
American Jobs Plan calls for a new $10 billion Community Revitalization Fund based at HUD to support 
community-led civic infrastructure projects in urban, suburban, and rural areas that create innovative shared 
amenities, spark new local economic activity, provide services, build community wealth, and strengthen 
social cohesion. The Fund would be targeted to economically underdeveloped and underserved 
communities, including those, like Greenwood, that suffer from the effects of persistent poverty, historic 
economic disinvestment, and ongoing displacement of longtime residents.
◦ Invest directly in community-led projects that benefit residents. 

◦ Activate vacant land and buildings to create community amenities. 

◦ Strengthen social cohesion and build community wealth.

◦ Spark new local economic activity and unlock private capital. 
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President Biden's American Jobs Plan (continued)

◦ Retrofit Transportation Infrastructure to Reconnect Neighborhoods.  Too often, past transportation 
investments meant to provide greater access instead divided low-income communities, displacing and 
disconnecting people from their homes, work, and families. Recognizing this history and committed to 
redressing it, President Biden proposes funding specifically for neighborhoods where historic transportation 
investments cut people off from jobs, schools, and businesses. This proposal will support the planning, 
removal, or retrofitting of existing transportation infrastructure that creates a barrier to community 
connectivity, including barriers to mobility, access, or economic development.  

◦ Specifically, the Program will provide $15 billion in new competitive grants for planning, technical assistance 
(TA) and capital investments: 
◦ Planning and TA grants. 
◦ Capital grants. 
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More Funding for “Highways to Boulevards” Projects

◦ The "Highway to Boulevards" movement has
already seen 18 U.S. cities either replace or
commit to replace a freeway with more urban
and accessible streets. Cities like Rochester,
NY, have chosen to remove dividing highways
and replace the highway with infrastructure
that has revived and reconciled
neighborhoods decades later.

◦ President Biden's proposed investment is
intended to accelerate reconnecting
neighborhoods across the country.

◦ https://www.businessinsider.com/highway-
closing-city-transformation-2018-5
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“Highways to Boulevards”

◦ An increasing number of cities around the US are
choosing to tear down or transform parts of their
dilapidated interstates, rather than repair them. These
redevelopments are largely happening because old
highways are costly to rebuild, according to Rob
Steuteville from a DC-based nonprofit called the
Congress for New Urbanism.

◦ Traffic moves on the elevated Central Artery in Boston
(2003, top). Parks and open space are seen in the same
area (2007, bottom). AP
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DOT “Thriving Communities” Project

◦ The Department of Transportation will establish a new Thriving Communities program to support communities with 
eliminating persistent transportation barriers and increasing access to jobs, school, and businesses. This initiative 
seeks to invest $5 billion in historically marginalized communities and bring everyone to the table to ensure that more 
communities have clean, robust, and affordable transportation options, including high-quality transit, equitable 
neighborhood revitalization, and other enhancements to improve neighborhood quality of life and address climate 
change. 

◦ Enact a New Neighborhood Homes Tax Credit. The American Jobs Plan calls for a new Neighborhood Homes Tax 
Credit to attract private investment in the development and rehabilitation of affordable homes for low- and moderate-
income homebuyers and homeowners. These tax credits will increase homeownership opportunities and asset-building 
for underserved communities, reduce blight and vacant properties, and create thousands of good-paying jobs. The 
Neighborhood Homes Tax Credit will:
◦ Encourage investment in homes that cost more to redevelop than they can sell for on the open market. 
◦ Bolster homeownership rates for low- and moderateincome homebuyers in underserved communities, while protecting against 

gentrification. 
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Thriving Communities Program (continued)

◦ Incentivize Ending Exclusionary Zoning and Expanding Housing Choices. Exclusionary zoning laws -
like minimum lot sizes, mandatory parking requirements, and prohibitions on multifamily housing - inflate 
housing and construction costs and lock families out of neighborhoods with more opportunities. In the 
American Jobs Plan, President Biden is calling on Congress to enact the Unlocking Possibilities Program, an 
innovative, new $5 billion competitive grant program that awards :flexible and attractive funding to 
jurisdictions that take concrete steps to eliminate needless barriers to producing affordable housing and 
expand housing choices for people with low or moderate incomes. The fund has several key features to 
support locally-led efforts to advance zoning reforms: 
◦ Grant program for community engagement, technical assistance and analysis that will help communities identify the most 

powerful levers to produce more affordable housing;
◦ Investment and incentives to implement land-use and zoning policies that remove needless barriers to needed housing; 
◦ Extensive evaluation and development agenda to identify the policy changes that most effectively encourage affordable 

housing production.
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Thriving Communities Program (continued)

◦ Invest $31 Billion to Scale Up Efforts to Support Minority-Owned Small Businesses. Too many small businesses owned 
by people of color struggle to access loans and federal programs that can help them grow and succeed. President Biden has 
proposed a historic effort to tackle these persistent challenges and empower small business creation and expansion in 
communities of color. Specifically, the President's American Jobs Plan will invest $30 billion in new Small Business 
Administration (SBA) initiatives that will reduce barriers to small business ownership and success. 

◦ These initiatives should increase access to capital by establishing a new direct loan program for the smallest businesses, 
developing new loan products to support small manufacturers and businesses that invest in clean energy, and launching a 
new Small Business Investment Corporation that will make early stage equity investments in small businesses with priority for
those owned by socially and economically disadvantaged individuals. 

◦ The American Jobs Plan will also invest billions of dollars in SBA technical assistance programs that incubate and offer 
mentoring and technical assistance to B(a) firms, reinforce the American subcontracting network to create pathways to prime 
contracting, encourage Fortune 500 firms to diversify their procurements, and bring more socially and economically 
disadvantaged businesses into federal research and development programs. These investments will also include an 
innovative new $1 billion grant program through the Minority Business Development Agency that will help minority-owned 
manufacturers access private capital. 
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CFPB ISSUES INTERPRETIVE RULE ON 
CERTAIN MORTGAGE AND DISCLOSURE 
TIMING REQUIREMENTS FOR THE 2021 

JUNETEENTH FEDERAL HOLIDAY
August 5, 2021
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CFPB’s Juneteenth Interpretive Rule, August 5, 2021

◦ The CFPB finally released an interpretive rule to assist the mortgage industry in determining 
whether to treat June 19, 2021, as a federal holiday or a business day for purposes of compliance 
with certain time-sensitive borrower protections.

◦ “The federal recognition and celebration of Juneteenth was a welcome and important step toward 
healing the national legacy of slavery,” said CFPB Acting Director Dave Uejio. “We understand that 
the quick enactment of the federal Juneteenth legislation created interpretive questions and 
compliance challenges for the mortgage industry with respect to rescission of closed-end 
mortgages and certain time-sensitive mortgage disclosures. The mortgage industry can refer to 
today’s interpretive rule when determining how to treat June 19, 2021.”
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CFPB’s Juneteenth Interpretation for Reg Z’s Rules

◦ The Bureau issued an interpretive rule to clarify timing requirements under Regulation Z for provisions 
affecting rescission of closed-end mortgages and the TILA-RESPA Integrated Disclosures (TRID) in light of 
recent legislation that designated “Juneteenth National Independence Day, June 19” (Juneteenth) as a 
Federal legal public holiday. Effective immediately in Federal Register, 86 FR 44267, August 12, 2021.

◦ Regulation Z of the CFPB’s mortgage rules establishes timing requirements, calculated in business days, for 
when borrowers must receive certain disclosures and when borrowers have the right to rescind some 
mortgages. Because the Juneteenth Holiday was signed into law only two days before the newly created 
holiday on June 19, 2021, the Bureau acknowledged that mortgage industry participants faced uncertainty 
regarding the treatment of the new holiday for purposes of regulatory compliance. 

◦ According to the Bureau, the ambiguities were particularly acute for transactions that either 
1) Closed on or before June 17, 2021 but for which consumers’ rescission periods had not yet expired or 
2) Were close to the planned closing date on June 17, 2021 and subject to certain disclosure timing requirements of the 

TRID provisions of Regulation Z. 
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CFPB’s Juneteenth Interpretation for Reg Z’s Rules

◦ The interpretive rule states that for purposes of rescission of closed-end mortgages and TILA-
RESPA Integrated Disclosures, the determination of whether June 19, 2021, counts as a business 
day or federal holiday depends on when the relevant time period began. If the relevant time period 
began—
◦ On or before June 17, 2021, then June 19 should be counted as a business day. 

◦ After June 17, 2021, then June 19 should be counted as a federal holiday. 

◦ The interpretive rule clarifies that creditors may provide longer time periods than required; 
therefore, if a time period began on, or prior to, June 17, 2021, creditors could still consider June 
19, 2021, a federal holiday. 
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Regulation Z’s Right to Rescind

◦ The Bureau interpreted for purposes of §1026.23(a)(3)(i) detailing when consumers may exercise their right to rescind, 
the rescission period is based on the version of the specific business day definition in effect when the rescission period 
begins. For purposes of §1026.23(b)(1)(v), describing the notice that must include the expiration date of the rescission 
period, the date on the notice is determined based on the version of the specific business day definition in effect 
when the rescission period begins. Therefore, if the rescission period began on or before June 17, 2021, for 
purposes of determining the rescission period and the disclosed rescission period expiration date, Saturday, June 19, 
2021, is a business day notwithstanding the addition of Juneteenth as a Federal holiday. 

◦ As example of the application of this interpretation, assume rescission period began on Wednesday, June 16, 2021. 
The creditor disclosed June 19, 2021, as the rescission period expiration date on the notice of the right to rescind. 
Because the rescission period began on or before June 17, 2021, Saturday, June 19, 2021 is a business day for 
purposes of determining the rescission period and the disclosed rescission period expiration date. In this instance, the 
rescission period expiration of Saturday, June 19 does not change as a result of the addition of Juneteenth as a 
Federal holiday. The Bureau notes, however, a creditor may provide a longer rescission period. 

76

Q3 2021 - Page 38



VACB & IBC Quarterly Compliance Update – Third Quarter 2021

Financial Solutions * September 1, 2021

Regulation Z’s TRID Waiting Period

◦ For purposes of TRID’s seven-business-day waiting period under §1026.19(e)(1)(iii)(B), this is 
determined based on the version of the specific business day definition in effect on the date the 
creditor delivers the Loan Estimate or places it in the mail. 

◦ As example of the application of this interpretation, assume a creditor delivered or placed the Loan 
Estimate in the mail on Monday, June 14, 2021, the creditor complied with §1026.19(e)(1)(iii)(B) if 
consummation occurred on or after Tuesday, June 22, 2021, because the Loan Estimate was 
delivered or mailed seven business days (including June 19, 2021) before consummation. Under 
this interpretation, the Bureau notes that it would also be compliant for creditors to have 
considered June 19, 2021, a Federal holiday for purposes of §1026.19(e)(1)(iii)(B) because 
creditors may provide the Loan Estimate earlier than seven business days before consummation. 
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Regulation Z’s TRID Mailbox Rule

◦ For purposes of the mailbox rule under § 1026.19(e)(1)(iv), (e)(4)(ii), and (f)(1)(iii), the three-
business-day period is determined based on the version of the specific business day definition in 
effect on the date the creditor delivers the disclosures or places them in the mail. 

◦ As an example of the application of this interpretation, assume a creditor provided the Loan 
Estimate or Closing Disclosure to the consumer in person by placing it in the mail on Thursday, 
June 17, 2021. The consumer is considered to have received the Loan Estimate or Closing 
Disclosure on Monday, June 21, 2021. 

◦ It would also be compliant for creditors to have considered June 19, 2021, a Federal holiday for 
purposes of the mailbox rules in § 1026.19(e)(1)(iv), (e)(4)(ii), and (f)(1)(iii) since the disclosure 
would have been available to the consumer for a longer period of time. 
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Regulation Z TRID LE & CD Receipt

◦ Receipt of Revised Loan Estimates and Closing Disclosure Prior to Consummation

◦ The Bureau clarifies that the four- and three-business-day timing requirements in §1026.19(e)(4)(ii) and 
(f)(1)(ii)(A), respectively, are determined based on the version of the specific business day definition in effect 
on the date the creditor either provides the required disclosures to the consumer in person or, if not provided 
in person, the date the creditor delivers or places the required disclosures in the mail. 

◦ As an example of the application of this interpretation, assume a creditor provided the Closing Disclosure to 
the consumer in person on Thursday, June 17, 2021, the creditor complied with §1026.19(f)(1)(ii)(A) if 
consummation occurred on or after Monday, June 21, 2021, because the Closing Disclosure was delivered 
in person no later than three business days (including June 19, 2021) before consummation. Creditors would 
also be compliant if they considered June 19, 2021 a Federal holiday for purposes of § 1026.19(e)(4)(ii) and 
(f)(1)(ii)(A) because creditors may provide the revised Loan Estimate or Closing Disclosure earlier than 
required. 
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Compliance Gaps in CFPB’s Interpretive Rule

◦ If rescission period began after June 17, 2021, June 19, 2021 is not deemed a business day and would not be counted 
towards the three days rescission period. Specifically, if loan closing occurred on June 18, 2021, the rescission period 
would be deemed to expire on June 23, 2021 (since June 19, 2021 and Sunday, June 20, 2021 would not be counted). 
This creates a technical problem because rescission notices per §1026.23(b)(1)(v) would likely have listed the 
rescission expiration date as June 22, 2021. Banks may want to discuss these loans with legal counsel. 

◦ The CFPB issued this interpretive rule to clarify the application of business day definitions in the context of the 
Juneteenth Holiday, and then specifies that “in the context of the 2021 Juneteenth Federal holiday and the affected 
closed-end rescission and TRID provisions, if the relevant time period began on or before June 17, 2021, then June 19, 
2021 is a business day for purposes of the specific business day definition.” In other discussions relating to rescission, 
the interpretive rule states that this section discusses how this guidance applies to closed-end rescission provisions 
referencing the specific business day definition.  These and other similar references to “closed-end” transactions would 
appear to limit the reach of this interpretive rule to closed-end transactions only, and may be read to exclude coverage 
of home-equity open-end lines for purposes of rescission calculations. 
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CFPB’s Mortgage Servicing FAQ’s

◦ Bankruptcy Periodic Statements

◦ Bankruptcy Coupon Books

◦ Bankruptcy Reaffirmation

◦ Bankruptcy Successors In Interest

◦ Bankruptcy Provisions Effective Date

◦ Escrow Accounts: General 

◦ Escrow Account Analysis 

◦ Escrow Accounts: Deficiencies, 
Shortages, and Surpluses 

◦ Escrow Accounts: Public Guidance 
Documents 
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Mortgage Servicing FAQs1 
The questions and answers below pertain to compliance with Regulation X 
and Regulation Z, effective April 19, 2018.   

Bankruptcy Periodic Statements 
NOTE: For certain borrowers in bankruptcy, servicers are exempt from sending periodic 
statements.  For other borrowers in bankruptcy, servicers are not exempt from sending periodic 
statements, but instead are required to send modified periodic statements.  Additionally, in 
certain circumstances, a servicer may be required to resume sending unmodified periodic 
statements after a borrower’s bankruptcy case has completed.  To determine if a servicer is 
required to send modified periodic statements to a borrower in bankruptcy, please review 
Regulation Z, § 1026.41(e) and (f). 

QUESTION 1:  
Are payments that came from a trustee included in the transaction activity 
on the modified periodic statement? 

ANSWER (UPDATED 3/20/2018): 
Yes.  Regulation Z, § 1026.41(f)(3)(iv) requires servicers to disclose in the transaction activity 
on the modified periodic statement all payments the servicer has received since the last 
statement.  These payments include all pre-petition payments, post-petition payments, and 
payments of post-petition fees and charges, as well as all post-petition fees and charges the 
servicer has imposed since the last statement.   

 
This is a Compliance Aid issued by the Consumer Financial Protection Bureau. The Bureau published a Policy 
Statement on Compliance Aids, available at https://www.consumerfinance.gov/rules-policy/final-rules/policy-
statement-compliance-aids/, that explains the Bureau’s approach to Compliance Aids.  
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There can be a delay between when a trustee receives a payment from a borrower and when 
the trustee remits that payment to a servicer.  Because the transaction activity need include only 
those payments that a servicer has received, it would not need to include payments a borrower 
has sent to a trustee but that the servicer has not yet received from the trustee.  Additionally, the 
trustee may allocate payments differently than the servicer, which also may cause the periodic 
statement to disclose transaction activity that is different than the trustee’s records.  For this 
reason, § 1026.41(f)(3)(vi)(C) and (D) require disclosures explaining that the periodic statement 
may not match the trustee’s records when a borrower makes payments to a trustee.  

For general information about the modifications to the periodic statement when a borrower is in 
bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity Compliance Guide and 
Regulation Z, § 1026.41(f). 

QUESTION 2:  
Does a servicer receive a safe harbor under the Bankruptcy Code by 
sending periodic statements in compliance with the Bureau’s rules? 

ANSWER (UPDATED 3/20/2018): 
A servicer does not receive a safe harbor under the Bankruptcy Code by sending periodic 
statements to a borrower in bankruptcy in compliance with Regulation Z, § 1026.41(e) and (f).  
The Bureau does not have authority to create safe harbors under the Bankruptcy Code.  
However, in crafting the final rule, the Bureau examined bankruptcy case law and engaged in 
significant outreach with servicers, bankruptcy attorneys, bankruptcy trustees, and consumer 
advocates regarding when sending a periodic statement would be permissible under the 
Bankruptcy Code.   

Based on this research and outreach, the Bureau does not believe that a servicer is likely to 
violate the automatic stay by providing a periodic statement in circumstances required by 
§ 1026.41(a) and (e) that contains the information required by § 1026.41(c) and (d) as modified 
for bankruptcy by § 1026.41(f).  Nor does the Bureau believe that an automatic stay violation is 
likely when a servicer properly uses one of the sample forms in appendices H-30(E) or H-30(F). 
The Bureau has tailored § 1026.41(e)(5) to avoid requiring a servicer to send a periodic 
statement in circumstances when case law suggests that doing so would violate the automatic 
stay. 
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For general information about the modifications to the periodic statement when a borrower is in 
bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity Compliance Guide and 
Regulation Z, § 1026.41(f). 

QUESTION 3:  
If a borrower in bankruptcy is represented by counsel, to whom should the 
periodic statement be sent? 

ANSWER (UPDATED 3/20/2018): 
In general, the periodic statement should be sent to the borrower.  However, if bankruptcy law 
or other law prevents the servicer from communicating directly with the borrower, the periodic 
statement may be sent to borrower’s counsel. 

Bankruptcy Coupon Books 
NOTE: For certain borrowers in bankruptcy, servicers are exempt from sending coupon books.  
For other borrowers in bankruptcy, servicers that send coupon books in accordance with 
Regulation Z, § 1026.41(e)(3) are required to send modified coupon books.  Additionally, in 
certain circumstances, a servicer may be required to resume sending unmodified coupon books 
after a borrower’s bankruptcy case has completed.  To determine if a servicer is required to 
send modified coupon books to a borrower in bankruptcy, please review Regulation Z, 
§ 1026.41(e) and (f). 

QUESTION 1:  
Does a servicer have to send a new coupon book immediately upon 
learning that a borrower enters bankruptcy, or can a servicer continue to 
send coupon books on its normal schedule (e.g., annually)? 

ANSWER (UPDATED 3/20/2018): 
A servicer is not required to change its schedule for sending coupon books due to a borrower’s 
bankruptcy filing.  For example, a servicer who ordinarily provides a borrower with a 12-month 
coupon book in January of each year may continue to send 12-month coupon books in January 
of each year for the duration of a borrower’s bankruptcy case.  
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A servicer must provide a new coupon book after one of the events listed in 
§ 1026.41(e)(5)(iv)(A) occurs only to the extent the servicer has not previously provided the 
consumer with a coupon book that covers the upcoming billing cycle.   

For general information about the modifications to the coupon book when a borrower is in 
bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity Compliance Guide and 
Regulation Z, § 1026.41(f). 

QUESTION 2:  
For borrowers in chapter 12 or chapter 13 bankruptcy that are more than 
45 days delinquent, does the disclosure statement required due to the 
delinquency require sending a new coupon book? 

ANSWER (UPDATED 3/20/2018): 
A servicer is not required to change its schedule for sending coupon books due to a borrower in 
chapter 12 or chapter 13 bankruptcy becoming more than 45 days delinquent on post-petition 
payments.  For example, a servicer who ordinarily provides a borrower with a 12-month coupon 
book in January of each year may continue to send 12-month coupon books in January of each 
year for the duration of a borrower’s chapter 12 or chapter 13 bankruptcy case.   

A servicer must provide a new coupon book after one of the events listed in 
§ 1026.41(e)(5)(iv)(A) occurs only to the extent the servicer has not previously provided the 
consumer with a coupon book that covers the upcoming billing cycle.   

For general information about the modifications to the coupon book when a borrower is in 
bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity Compliance Guide and 
Regulation Z, § 1026.41(f). 

QUESTION 3:  
For borrowers in chapter 12 or chapter 13 bankruptcy, does the coupon 
book itself need to contain the disclosure statement that is required if the 
borrower is more than 45 days delinquent on post-petition payments? 

ANSWER (UPDATED 3/20/2018): 
Yes, but only if the borrower is 45 days delinquent on post-petition payments when the servicer 
is providing a new coupon book to the borrower.  Regulation Z, § 1026.41(f)(5) requires that a 
coupon book provided under § 1026.41(e)(3) must include, among other things, the disclosure 
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described in § 1026.41(f)(3)(vi)(E).  That provision requires that, if a borrower is more than 45 
days delinquent on post-petition payments, the servicer must provide a statement that the 
servicer has not received all the payments that became due since the consumer filed for 
bankruptcy.   

The servicer may include these disclosures anywhere in the coupon book provided to the 
borrower or on a separate page enclosed with the coupon book. 

For general information about the modifications to the coupon book when a borrower is in 
bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity Compliance Guide and 
Regulation Z, § 1026.41(f). 

Bankruptcy Reaffirmation 

QUESTION 1:  
Can a borrower’s reaffirmation of personal liability for the mortgage loan 
affect whether a servicer is exempt from the periodic statement 
requirements? 

ANSWER (UPDATED 3/20/2018): 
Yes.  Regulation Z, § 1026.41(e)(5)(ii) provides that the bankruptcy exemption for providing 
periodic statements and coupon books ceases to apply if the borrower reaffirms personal 
liability for the loan.  For purposes of the modified periodic statement requirements in 
§ 1026.41(f), Comment 41(f)-6 explains that a consumer who has reaffirmed personal liability for 
the loan is not considered a debtor in bankruptcy.   

Regulation Z, Comment 41(e)(5)(ii)-2 explains that, upon a consumer’s reaffirmation, the 
servicer must provide a periodic statement or coupon book but without the bankruptcy-specific 
modifications described in § 1026.41(f).   

For general information about the exemption and modifications to the periodic statement or 
coupon book when a borrower is in bankruptcy, see section 5.10 of the Mortgage Servicing 
Small Entity Compliance Guide. 
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Bankruptcy Successors in Interest 

QUESTION 1:  
Do servicers have a responsibility to know if a confirmed successor in 
interest is in bankruptcy for purposes of complying with the early 
intervention and periodic statement requirements? 

ANSWER (UPDATED 3/20/2018): 
Yes.  Under Regulation X, § 1024.30(d) and Regulation Z, § 1026.2(a)(11), confirmed 
successors in interest are considered “borrowers” for purposes of the early intervention 
requirements and “consumers” for purposes of the periodic statement provisions.  Because 
confirmed successors in interest are considered to be “borrowers” and “consumers” for the 
relevant parts of Regulation X and Regulation Z, servicers need to know whether confirmed 
successors in interest are in bankruptcy and may want to include them in any normal checks 
they utilize to identify borrowers in bankruptcy. 

QUESTION 2:  
Do the modifications to the periodic statement required for borrowers in 
bankruptcy apply if the borrower is a confirmed successor in interest in 
bankruptcy?  

ANSWER (UPDATED 3/20/2018): 
Yes.  Under Regulation Z, § 1026.2(a)(11), confirmed successors in interest are borrowers for 
purposes of the periodic statement provisions, and so the periodic statement modification 
requirements for borrowers in bankruptcy in § 1026.41(f) would apply to the periodic statements 
supplied to that confirmed successor in interest in bankruptcy. 

For general information about the modifications to the periodic statement or coupon book when 
a borrower is in bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity 
Compliance Guide. 
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Bankruptcy Provisions Effective Date 

QUESTION 1:  
How does a servicer comply with the new bankruptcy periodic statement 
rules under Regulation Z, § 1026.41(e)(5) and (f) if a borrower became a 
debtor in bankruptcy prior to April 19, 2018, and a statement is required 
starting on or after April 19, 2018? 

ANSWER (UPDATED 3/20/2018): 
The servicer must send modified periodic statements as required under Regulation Z, 
§ 1026.41(f) on or after April 19, 2018 unless, as of April 19, 2018, any exemption applies.  
Section 1026.41(e)(5) includes new provisions that exempt a servicer from providing a 
statement to a borrower in bankruptcy.  These new requirements and exemption provisions 
apply to a mortgage loan as of April 19, 2018, irrespective of whether the borrower became a 
debtor in bankruptcy before or after April 19, 2018.  Note that a servicer may begin providing 
periodic statements to borrowers in bankruptcy prior to April 19, 2018, but as of that date, the 
servicer must comply with all of the new requirements under the rule.  For more information on 
early compliance, see the Bureau’s June 27, 2017 Policy Guidance. 

For general information about the modifications to the periodic statement when a borrower is in 
bankruptcy, see section 5.10 of the Mortgage Servicing Small Entity Compliance Guide and 
Regulation Z, § 1026.41(f).  
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Escrow Accounts:  General 

QUESTION 1:   
What is an escrow account under Regulation X? 

ANSWER (UPDATED 6/2/2021): 
Regulation X provides that an escrow account is any account established or controlled by a 
servicer on behalf of a borrower to pay taxes, insurance premiums, or other charges with 
respect to a federally related mortgage loan, including those charges that the servicer and 
borrower agreed to have the servicer collect and pay.  12 CFR § 1024.17(b). 

QUESTION 2: 
What is an escrow account computation year under Regulation X? 

ANSWER (UPDATED 6/2/2021): 
Regulation X provides that an escrow account computation year is a 12-month period that the 
servicer establishes for the escrow account, beginning with the borrower’s initial payment date, 
and includes each 12-month period thereafter, unless the servicer issues a short year 
statement.  12 CFR § 1024.17(b). 

For more information on short year statements, see Escrow Accounts:  General Question 8.  

QUESTION 3: 
When does the servicer send the annual escrow statement? 

ANSWER (UPDATED 6/2/2021): 
The servicer sends the borrower the annual escrow account statement within 30 days of the 
completion of the escrow account computation year.  12 CFR § 1024.17(i).  The servicer must 
conduct an escrow account analysis before sending the annual escrow account statement to the 
borrower. 12 CFR § 1024.17(i). 
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QUESTION 4: 
What charges may the servicer require a borrower to deposit into an 
escrow account? 

ANSWER (UPDATED 6/2/2021): 
The servicer may impose charges at settlement or upon creation of the escrow account.  For 
example, upon creation of the escrow account, the servicer may charge the borrower an amount 
sufficient to pay the charges for the mortgaged property, such as taxes and insurance, that are 
attributable to the period from the date payment(s) for those charges were last paid until the 
initial payment date of the mortgage.  12 CFR § 1024.17(c)(1)(i).   

The servicer may also impose charges during the life of the escrow account.  During the life of 
the escrow account, the servicer may collect from the borrower a monthly sum equal to one-
twelfth of the total annual escrow payments that the servicer reasonably anticipates paying from 
the account.  12 CFR § 1024.17(c)(1)(ii).  In addition, the servicer may add an amount to 
maintain a cushion no greater than one-sixth of the estimated total annual payments from the 
account upon creation or during future escrow account analyses.  12 CFR § 1024.17(c)(1)(ii). 

QUESTION 5: 
What is a disbursement date? 

ANSWER (UPDATED 6/2/2021): 
A disbursement date is the date the servicer pays an escrow item from the escrow account.  
12 CFR § 1024.17(b). 

QUESTION 6: 
What information must be included in an initial escrow statement? 

ANSWER (UPDATED 6/2/2021): 
The initial escrow statement is the first disclosure statement that the servicer delivers to the 
borrower concerning the borrower’s escrow account.  12 CFR § 1024.17(b).   

It must include: 

 The amount of the monthly mortgage payment; 
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 The portion of the monthly payment going into the escrow account; 

 Itemized anticipated disbursements to be paid from the escrow account; 

 Anticipated disbursement dates; 

 The amount the servicer elects as a cushion; and 

 Trial running balance for the account. 

12 CFR § 1024.17 (g)(1)(i). 

QUESTION 7: 
What information must be included in an annual escrow statement? 

ANSWER (UPDATED 6/2/2021): 
The annual escrow statement must include an account history that reflects the activity in the 
escrow account during the prior escrow account computation year and a projection of the 
activity in the account for the next escrow account computation year.  12 CFR § 1024.17(i).  The 
servicer must send it to the borrower within 30 calendar days of the end of the escrow account 
computation year, after the servicer conducts an escrow account analysis.  
12 CFR § 1024.17(i).  It must include: 

 The amount of the current monthly mortgage payment and the portion of it going into the 
escrow account;   

 The amount of the past year’s monthly mortgage payment and the portion of it that went 
into the escrow account;   

 The total amount paid into the escrow account during the past escrow account 
computation year;   

 The total amount paid out of the escrow account during the past account computation 
year for taxes, insurance premiums, and other charges (as separately identified);   

 The balance in the escrow account at the end of the account computation year;  

 An explanation of how any surplus is being handled; 

 An explanation of how any shortage or deficiency is to be paid by the borrower; and 

Q3 2021 - Page 51



VERSION 3 | LAST UPDATED 6/2/2021 

        MORTGAGE SERVICING FAQS  11 

 If applicable, the reason(s) why the estimated low monthly balance was not reached as 
indicated by noting differences between the most recent account history and last year’s 
projection. 

12 CFR § 1024.17(i)(1)(i)-(viii). 

QUESTION 8: 
What is a short year statement? 

ANSWER (UPDATED 6/2/2021): 
A servicer may issue a short year statement to change one escrow account computation year to 
another.  12 CFR § 1024.17(i)(4).   

For example, if the servicer transfers servicing to another servicer, then the old servicer must 
submit a short year statement to the borrower within 60 days of the effective date of the transfer.  
12 CFR § 1024.17(i)(4)(ii).   

Another example is when the borrower pays off the mortgage loan during the escrow account 
computation year, then the servicer must submit the short year statement within 60 days after 
the servicer receives the payoff funds.  12 CFR § 1024.17(i)(4)(iii). 

Escrow Accounts:  Escrow Account Analysis 

QUESTION 1: 
What is an escrow account analysis? 

ANSWER (UPDATED 6/2/2021): 
An escrow account analysis is the accounting a servicer conducts in the form of a trial running 
balance for an escrow account to: 

 Determine the appropriate target balances; 

 Compute the borrower’s monthly payments for the next escrow account computation 
year and any deposits needed to establish or maintain the account; and 

 Determine whether a shortage, surplus, or deficiency exists. 

12 CFR § 1024.17(b). 
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QUESTION 2: 
When does a servicer conduct an escrow account analysis? 

ANSWER (UPDATED 6/2/2021): 
A servicer may conduct an escrow account analysis at any time, but Regulation X requires that 
the servicer conduct an escrow account analysis before the servicer establishes an escrow 
account and at the completion of the escrow account computation year in order to provide the 
borrower with an annual escrow account statement no later than 30 days prior to the end of the 
escrow computation year.  12 CFR § 1024.17 (c)(2), (c)(3) and (i). 

Escrow Accounts:  Deficiencies, Shortages, and 
Surpluses 

QUESTION 1: 
What is a deficiency? 

ANSWER (UPDATED 6/2/2021): 
A deficiency is the amount of a negative balance in an escrow account.  12 CFR § 1024.17(b). 

For more information on deficiencies, see Escrow Accounts:  Deficiencies, Shortages, and 
Surpluses Questions 7, 8, and 9. 

QUESTION 2: 
What is a shortage? 

ANSWER (UPDATED 6/2/2021): 
A shortage is an amount by which a current escrow account balance falls short of the target 
balance at the time of escrow analysis.  12 CFR § 1024.17(b). 

For more information on shortages, see Escrow Accounts:  Deficiencies, Shortages, and 
Surpluses Questions 4, 5, and 6. 
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QUESTION 3: 
What is a surplus? 

ANSWER (UPDATED 6/2/2021): 
A surplus is an amount by which the current escrow account balance exceeds the target 
balance at the time of escrow analysis.  12 CFR § 1024.17(b). 

QUESTION 4: 
What can the servicer do if the escrow account analysis shows a shortage? 

ANSWER (UPDATED 6/2/2021): 
It depends on the amount of the shortage.  If the shortage is less than one month’s escrow 
payment, then the servicer: 

 May allow a shortage to exist and do nothing to change it,  

 May require the borrower to repay the shortage amount within 30 days, or 

 May require the borrower to repay the shortage amount in equal monthly payments over 
at least a 12-month period. 

If the shortage is equal to or more than one month’s escrow account payment, then the 
servicer: 

 May allow a shortage to exist and do nothing to change it, or 

 May require the borrower to repay the shortage in equal monthly payments over at least 
a 12-month period. 

12 CFR § 1024.17(f)(3). 

The specified repayment options in Regulation X are exclusive.  Therefore, a servicer cannot 
include in the annual escrow statement any options for repayment of shortages that are not 
specified in Regulation X, such as a lump sum payment option for a shortage that is equal to or 
more than one month’s escrow payment.    
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QUESTION 5: 
If there is a shortage that is equal to or more than one month’s escrow 
account payment, can the servicer accept an unsolicited lump sum 
payment from the borrower to resolve the shortage? 

ANSWER (UPDATED 6/2/2021): 
Yes, if there is a shortage that is equal to or more than one month’s escrow account payment, 
the servicer may accept an unsolicited lump sum repayment to resolve the shortage.  However, 
the servicer cannot require or provide the option of a lump sum payment on the annual escrow 
account statement.  The annual escrow statement, which reflects the escrow account analysis, 
may indicate that a shortage can exist or that the borrower can repay the shortage in equal 
monthly payments over at least a 12-month period.  12 CFR § 1024.17(f)(3). 

Also, Regulation X does not govern whether borrowers can voluntarily make payments to the 
servicer for the purpose of satisfying an escrow account shortage.  Hence, the acceptance of a 
voluntary, unsolicited payment made by the borrower to the servicer to satisfy an escrow 
account shortage is not a violation of Regulation X.  

QUESTION 6: 
Can a servicer communicate to the borrower that the borrower may 
voluntarily provide a lump sum payment to satisfy an escrow shortage if 
they choose to?  

ANSWER (UPDATED 6/2/2021): 
Yes, provided that the communication is not in the annual escrow account statement itself and 
does not appear to indicate that a lump sum payment is something that the servicer requires but 
rather is an entirely voluntary option.  The specified repayment options in Regulation X are 
exclusive.  Therefore, servicers cannot include in the annual escrow statement any options for 
repayment of shortages that are not specified in Regulation X, such as a lump sum payment 
option.  12 CFR § 1024.17(f)(3); 12 CFR § 1024.17(i)(vii).   

Regulation X does not, however, prohibit a servicer from including other statements or materials 
in the same envelope as the annual escrow statement or in an entirely separate communication 
that provides general information regarding the operation of a borrower’s escrow account or 
additional guidance on ways in which a borrower may manage or make voluntary payments into 
their escrow account. 12 CFR § 1024.17(i)(3).  
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Regulation X does not govern whether borrowers can voluntarily make payments in any amount 
into the escrow account at any time.  Hence, informing the consumer that voluntary payment of 
any amount to the servicer to satisfy the escrow account shortage is not a violation of 
Regulation X as long as such information is not included on the annual escrow account 
statement and does not appear to indicate that a lump sum payment is something that the 
servicer requires, but that it is an entirely voluntary option.  

QUESTION 7: 
What can the servicer do if the escrow account analysis shows a 
deficiency? 

ANSWER (UPDATED 6/2/2021): 
If the escrow account analysis shows a deficiency, the servicer may require the borrower to pay 
additional monthly deposits to the account to eliminate the deficiency.  How much the servicer 
may require depends on the amount of the deficiency.   

If the deficiency is less than one month’s escrow account payment, then the servicer: 

 May allow the deficiency to exist and do nothing to change it; 

 May require the borrower to repay the deficiency within 30 days; or 

 May require the borrower to repay the deficiency in 2 or more equal monthly payments 

12 CFR § 1024.17(f)(4)(i). 

If the deficiency is greater than or equal to one month’s escrow payment, then the servicer: 

 May allow the deficiency to exist and do nothing to change it; or 

 May require the borrower to repay the deficiency in two or more equal monthly 
payments. 

12 CFR § 1024.17(f)(4)(ii). 

These provisions regarding deficiencies apply if the borrower is current at the time of the escrow 
account analysis, which means that the servicer receives the borrower’s payments within 30 
days of the payment due date.  12 CFR § 1024.17(f)(4)(iii).   
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If the servicer does not receive the borrower’s payment within 30 days of the payment due date, 
then the servicer may recover the deficiency pursuant to the terms of the loan documents.  
12 CFR § 1024.17(f)(4)(iii).   

QUESTION 8: 
If there is a deficiency that is equal to or more than one month’s escrow 
account payment, can the servicer accept a voluntary, unsolicited lump 
sum payment from the borrower to resolve the deficiency? 

ANSWER (UPDATED 6/2/2021): 
Yes, if there is a deficiency that is equal to or more than one month’s escrow account payment, 
the servicer may accept an unsolicited lump sum payment to resolve the deficiency.  However, 
the servicer cannot require or provide the option of a lump sum payment on the annual escrow 
account statement.  The annual escrow statement may only reflect that the servicer is allowing a 
deficiency to exist or that the servicer is requiring the borrower to repay the deficiency in two or 
more equal monthly payments.  12 CFR § 1024.17(f)(4)(ii).   

Regulation X does not govern whether borrowers can voluntarily make payments to the servicer 
for the purpose of satisfying an escrow account deficiency.  Hence, a voluntary, unsolicited 
payment to the servicer to satisfy an escrow account deficiency equal to or more than one 
month’s escrow account payment by the consumer is not a violation of Regulation X as long as 
such information is not included on the annual escrow account statement and does not appear 
to indicate that a lump sum payment is something that the servicer requires, but that it is an 
entirely voluntary option for the borrower. 

QUESTION 9: 
Can a servicer communicate to the borrower that the borrower may 
voluntarily provide a lump sum payment to satisfy an escrow deficiency if 
they choose to? 

ANSWER (UPDATED 6/2/2021): 
Yes, provided that the communication is not in the annual escrow account statement itself and 
does not appear to indicate that a lump sum payment is something that the servicer requires but 
rather is an entirely voluntary option.  The specified repayment options in Regulation X are 
exclusive.  Therefore, servicers cannot include in the annual escrow statement any options for 
repayment of deficiencies that are not specified in Regulation X, such as a lump sum payment 
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option that is greater than or equal to one month’s escrow payment.  12 CFR § 1024.17(f)(4)(i) 
and (ii); 12 CFR § 1024.17(i)(vii).   

Regulation X does not, however, prohibit a servicer from including other statements or materials 
in the same envelope as the annual escrow statement or in an entirely separate communication 
that provides general information regarding the operation of a borrower’s escrow account or 
additional guidance on ways in which a borrower may manage or make voluntary payments into 
their escrow account. 12 CFR § 1024.17(i)(3).  

Regulation X does not govern whether borrowers can voluntarily make payments in any amount 
into the escrow account at any time.  Hence, informing the consumer that voluntary payment of 
any amount to the servicer to satisfy the escrow account deficiency is not a violation of 
Regulation X as long as such information is not included on the annual escrow account 
statement and does not appear to indicate that a lump sum payment is something that the 
servicer requires, but that it is an entirely voluntary option.  

QUESTION 10: 
If a charge will terminate during the escrow account computation year and 
disbursements related to that charge will no longer need to be made, how 
does the servicer factor this into the escrow account analysis? 

ANSWER (UPDATED 6/2/2021): 
For the escrow account analysis, the servicer estimates the amount of items to be disbursed.  If 
the servicer knows the charge for an escrow item in the next computation year, then the servicer 
must use that amount in estimating disbursement amounts.  12 CFR § 1024.17(c)(7).  Thus, if 
the servicer knows that a charge will terminate in the next computation year, it must use that 
information for the escrow account analysis and adjust the charges to the borrower, as 
applicable.   

For example, if a borrower is current at the time of the escrow analysis and the servicer’s 
system reflects that charges for private mortgage insurance (PMI) will terminate during the next 
computation year pursuant to the Homeowners Protection Act, then the servicer must consider 
the PMI termination date for the escrow account analysis and adjust the charges to the 
borrower, as applicable.  However, if the borrower is not current at the time of the escrow 
account analysis and the servicer’s system reflects that the charges for PMI will not terminate 
during the next computation year, then the servicer must also consider the extension of the 
termination date and adjust the charges to the borrower, as applicable. 
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QUESTION 11: 
What can a servicer do if, during the course of the escrow account 
computation year, the amount of costs to be paid from the escrow account 
will decrease or increase beyond the amounts anticipated from the escrow 
account analysis that was conducted before the annual escrow account 
statement was prepared? 

ANSWER (UPDATED 6/2/2021): 
A servicer can conduct another escrow account analysis to confirm whether the change will 
result in a surplus, shortage, or deficiency.  The servicer can then provide a short year escrow 
account statement to reset the escrow account computation year and inform the consumer what 
actions the servicer will take to address the surplus, shortage, or deficiency. 
12 CFR § 1024.17(c)(3), (f) and (i)(4). 

Escrow Accounts:  Public Guidance Documents 

QUESTION 1: 
What are escrow disclosure Public Guidance Documents? 

ANSWER (UPDATED 6/2/2021): 
Under Regulation X, “Public Guidance Documents” are Federal Register documents adopted or 
published, that the Bureau may amend in the future.  12 CFR § 1024.2(b).  These documents 
may also be provided by the Bureau in response to written requests for such documents.  The 
Public Guidance Documents that reference escrows disclosures are referred to as Escrow 
Disclosure Public Guidance Documents.   

For example, § 1024.17(h)(1) references Public Guidance Documents for initial escrow account 
statements which are published in the Federal Register under the titles “Initial Escrow Account 
Disclosure Statement—Format” and “Initial Escrow Account Disclosure Statement—Example.”  
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QUESTION 2:   
Where can I find the Escrow Disclosure Public Guidance Documents? Do 
these documents differ from HUD’s Escrow Disclosure Public Guidance 
Documents? 

ANSWER (UPDATED 6/2/2021): 
The Escrow Disclosure Public Guidance Documents can be found on the Bureau’s Mortgage 
servicing webpage and the RESPA webpage under the “additional materials” section.  The 
Bureau has maintained HUD’s definition of Public Guidance Documents in Regulation X since 
assuming authority for RESPA and its implementing regulation, Regulation X, in 2011. The 
Bureau has not issued any new escrow disclosure Public Guidance Documents under RESPA 
or any other statements about the HUD Public Guidance Documents.  

The Bureau maintains a list of escrow disclosure appendices that were removed from the CFR 
and converted into Public Guidance Documents by HUD’s 1996 Streamlining Final Rule. 
61 FR 13232 (Mar. 26, 1996).  Public Guidance Documents are not “rules, regulations, or 
interpretations” of the Bureau for purposes of RESPA section 19(b).  12 CFR § 1024.4(a)(2)   

Examples of escrows disclosure appendices in Public Guidance Documents include: 

 HUD’s 1994 Final Escrow Accounting Rule – 59 FR 53890 (Oct. 26, 1994).

 HUD’s February 1995 Final Escrow Accounting Rule including appendices with revised
escrow disclosure formats and examples – 60 FR 8812 (Feb. 15, 1995).

 HUD’s May 1995 Final Escrow Accounting Rule titled “Correcting Amendment and
Clarifications” which includes several revised escrow formats and a revision of an
example – 60 FR 24734 (May 9, 1995).

 HUD’s March 1996 RESPA Streamlining Final Rule – 61 FR 13232 (Mar. 26, 1996). This
removes the escrow disclosure format and examples from the CFR as appendices to
Regulation X and designates them “public guidance documents.”

 HUD’s January 1998 Final Escrow Accounting Rule – 63 FR 3214 (Jan. 21, 1998). This
adds a new public guidance document concerning a notice for voluntary escrow account
payments.
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July 2021

1

THE CFPB IS RAMPED UP AND READY TO GO!

 CFPB announced on March 31, 2021 it rescinded seven policy statements issued last year that 
provided temporary flexibilities to financial institutions in consumer financial markets including 
mortgages, credit reporting, credit cards and prepaid cards. 

 The seven rescissions, effective April 1, 2021, provide guidance to financial institutions on 
complying with their legal and regulatory obligations. With the rescissions, the CFPB is providing 
notice that it intends to exercise the full scope of the supervisory and enforcement authority 
provided under the Dodd-Frank Act. 

 The CFPB also rescinded its 2018 bulletin on supervisory communications and replaced it with a 
revised bulletin describing its use of matters requiring attention (MRAs) to effectively convey 
supervisory expectations.

2
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CFPB MARCH 31, 2021 STATEMENT OF RESCISSION OF RELIEF TO BANKS

 “We are now over a year into the disruptive and deadly COVID-19 crisis. The virus has affected 
industry as well as consumers, but individuals and families have been hardest-hit by the 
pandemic’s health and economic impacts,” said CFPB Acting Director Dave Uejio. “Providing 
regulatory flexibility to companies should not come at the expense of consumers. Because many 
financial institutions have developed more robust remote capabilities and demonstrated improved 
operations, it is no longer prudent to maintain these flexibilities. 

 The CFPB’s first priority, today and always, is protecting consumers from harm.”

3

RESCINDED CFPB POLICY STATEMENTS EFFECTIVE APRIL 1, 2021

 (1) Statement on Bureau Supervisory and Enforcement Response to COVID-19 Pandemic (March 26, 
2020)

 The rescission also withdraws the CFPB as a signatory to the Interagency Statement on Loan 
Modifications and Reporting for Financial Institutions Working with Customers Affected by the 
Coronavirus (April 7, 2020) and the Interagency Statement on Appraisals and Evaluations for Real Estate 
Related Financial Transactions Affected by the Coronavirus (April 14, 2020).

 (2) Statement on Supervisory and Enforcement Practices Regarding Quarterly Reporting Under the Home 
Mortgage Disclosure Act (March 26, 2020)

 The rescission also instructs all financial institutions required to file quarterly to do so beginning with their 
2021 first quarter data, due on or before May 31, 2021, for all covered loans and applications with a final 
action taken date between January 1 and March 31, 2021.

4
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RESCINDED CFPB POLICY STATEMENTS EFFECTIVE APRIL 1, 2021

 (3) Statement on Supervisory and Enforcement Practices Regarding CFPB Information Collections for 
Credit Card and Prepaid Account Issuers (March 26, 2020)

 The rescission also provides guidance as to how entities should now meet the specified information 
collections requirements relating to credit card and prepaid accounts.

 (4) Statement on Supervisory and Enforcement Practices Regarding the Fair Credit Reporting Act and 
Regulation V in Light of the CARES Act (April 1, 2020)

 The rescission leaves intact the section entitled “Furnishing Consumer Information Impacted by COVID-19” 
which articulates the CFPB’s support for furnishers’ voluntary efforts to provide payment relief and that the 
CFPB does not intend to cite in examinations or take enforcement actions against those who furnish 
information to consumer reporting agencies that accurately reflect the payment relief measures they are 
employing.

5

RESCINDED CFPB POLICY STATEMENTS EFFECTIVE APRIL 1, 2021

 (5) Statement on Supervisory and Enforcement Practices Regarding Certain Filing Requirements 
Under the Interstate Land Sales Full Disclosure Act (ILSA) and Regulation J (April 27, 2020)

 The rescission instructs land developers subject to ILSA and Regulation J to resume filing of 
annual reports of activity and financial statements as specified in Regulation J.

 (6) Statement on Supervisory and Enforcement Practices Regarding Regulation Z Billing Error 
Resolution Timeframes in Light of the COVID-19 Pandemic (May 13, 2020)

 (7) Statement on Supervisory and Enforcement Practices Regarding Electronic Credit Card 
Disclosures in Light of the COVID-19 Pandemic (June 3, 2020)

6

Q3 2021 - Page 63



2021 Regulatory Hot Buttons for Mortgages

Financial Solutions * July 2021

RESCINDED CFPB POLICY BULLETIN EFFECTIVE APRIL 1, 2021

 Bulletin 2018-01: Changes to Types of Supervisory Communications

 The rescinded bulletin is replaced by Bulletin 2021-01 announcing changes to how CFPB 
examiners articulate supervisory expectations. The new bulletin states that the CFPB will 
continue to rely on MRAs, explains the circumstances under which it will do so, and announces 
that the CFPB will discontinue use of Supervisory Recommendations.

7

CFPB COMPLIANCE BULLETIN 2021-01
CHANGES TO TYPES OF SUPERVISORY COMMUNICATIONS

 Examiners will continue to rely on Matters Requiring Attention (MRAs) to convey supervisory expectations 
in those reports and letters. The Bureau intends for examiners to use MRAs to communicate to a 
supervised entity’s Board of Directors, senior management, or both, specific goals to be accomplished in 
order to address violations of Federal consumer financial law or other laws enforced by the Bureau, risk of 
such violations, or compliance management system (CMS) deficiencies. 

 Bureau examiners may issue MRAs with or without a related supervisory finding that a supervised entity 
has violated a Federal consumer financial law. MRAs may specify corrective actions to be taken by the 
supervised entity, such as changes to practices and operations or payment of remediation to consumers. 
MRAs provide timeframes for reporting of efforts taken to address these matters, including, as appropriate, 
periodic reporting and expected timeframes for implementation. 

 Effective immediately, the Bureau no longer will issue formal written Supervisory Recommendations (SRs). 

 The Bureau will consider a supervised entity’s response to MRAs when assessing its compliance rating or 
otherwise evaluating the risks that its activities pose to consumers and to markets. 

8
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CFPB COMPLIANCE BULLETIN 2021-02

 The CFPB today warned mortgage servicers to take all necessary steps now to prevent a wave of avoidable 
foreclosures this fall. Millions of homeowners currently in forbearance will need help from their servicers when the 
pandemic-related federal emergency mortgage protections expire this summer and fall. Servicers should dedicate 
sufficient resources and staff now to ensure they are prepared for a surge in borrowers needing help. The CFPB will 
closely monitor how servicers engage with borrowers, respond to borrower requests, and process 
applications for loss mitigation. The CFPB will consider a servicer’s overall effectiveness in helping consumers 
when using its discretion to address compliance issues that arise.

 “There is a tidal wave of distressed homeowners who will need help from their mortgage servicers in the coming 
months. Responsible servicers should be preparing now. There is no time to waste, and no excuse for inaction. No 
one should be surprised by what is coming,” said CFPB Acting Director Dave Uejio. “Our first priority is ensuring 
struggling families get the assistance they need. Servicers who put struggling families first have nothing to fear from 
our oversight, but we will hold accountable those who cause harm to homeowners and families.”

9

CFPB COMPLIANCE BULLETIN 2021-02
The CFPB will pay particular attention to how well servicers are:

 Being proactive. Servicers should contact borrowers in forbearance before the end of the forbearance period so they have 
time to apply for help.

 Working with borrowers. Servicers should work to ensure borrowers have all necessary information and should help 
borrowers in obtaining documents and other information needed to evaluate the borrowers for assistance.

 Addressing language access. The CFPB will look carefully at how servicers manage communications with borrowers with 
limited English proficiency and maintain compliance with the Equal Credit Opportunity Act and other laws.

 Evaluating income fairly. Where servicers use income in determining eligibility for loss mitigation options, servicers should 
evaluate borrowers’ income from public assistance, child-support, alimony or other sources in accordance with the Equal 
Credit Opportunity Act’s anti-discrimination protections.

 Handling inquiries promptly. The CFPB will closely examine servicer conduct where hold times are longer than industry 
averages.

 Preventing avoidable foreclosures. The CFPB will expect servicers to comply with foreclosure restrictions in Regulation X 
and other federal and state restrictions in order to ensure that all homeowners have an opportunity to save their homes 
before foreclosure is initiated.

10
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HTTPS://WWW.GIBSONDUNN.COM/THE-BIDEN-ADMINISTRATION-NEW-
PRIORITIES-IN-THE-BANKING-FINTECH-AND-DERIVATIVES-SECTORS/

Now that the first 100 days of the Biden Administration are in full swing, its financial regulatory priorities are becoming clearer. In this Client Alert, we discuss 
where we expect the Administration to focus, with respect to the banking, fintech, and derivatives sectors.  We believe these to be the principal takeaways:

 The Administration’s whole-of-government emphasis on climate change issues should inform the regulatory agencies’ agendas far more than in the past.

 The Administration’s focus on racial justice will likely lead to increased enforcement activities, particularly by the Consumer Financial Protection Bureau 
(CFPB), as well as to a reexamination of the Office of the Comptroller of the Currency’s (OCC) recently revised Community Reinvestment Act (CRA) 
regulations.

 President Biden’s choices to head the OCC, Securities and Exchange Commission (SEC), and Commodity Futures Trading Commission (CFTC) will have 
significant input into the regulation of digital assets and fintech, with certain Trump-era regulations likely being subject to reexamination.

 The CFPB can be expected to return to Obama Administration priorities and enforcement activity, with large financial institutions the likely targets.

 The CFTC is likely to increase its aggressive enforcement in the derivatives and commodities markets, as well as maintain a keen focus on climate-related 
risks in those markets.

 At the federal legislative level, Representative Maxine Waters (D-CA) and Senator Sherrod Brown (D-OH), both committee chairs, will likely focus on 
pandemic relief, inequity in housing, consumer protection, and climate change; in addition, cannabis banking legislation may finally be advanced.

 In the immediate future, Congress is focused on the market volatility brought to light by the GameStop short squeeze, including a House Financial Services 
Committee hearing currently scheduled for February 18th with high-level executives of Robinhood, Citadel, Reddit, and Melvin Capital testifying. The House 
Financial Services Committee and Senate Banking Committee are also likely to consider legislation to ensure more market stability and possibly regulate 
order-flow payments.

11

FAST FACTS: APRIL 5, 2021 MORTGAGE SERVICING COVID-19 PROPOSED 
RULE WOULD AMEND REGULATION X, 12 CFR 1024

 The Bureau proposed amendments to Reg X and the existing Mortgage Servicing Rule 
provisions, to add additional borrower protections related to the COVID-19- emergency. 
 Proposed effective date: August 31, 2021 

 Comments due: May 10, 2021 

 Available at: www.consumerfinance.gov/rules-policy/rules-under-development/protectionsfor-borrowers-affected-
by-the-covid-19-emergency-under-the-real-estate-settlementprocedures-act-regulation-x/ 

 The proposed rule, if finalized, would not change coverage of the Mortgage Servicing Rule, and 
thus, small servicers, as defined in Regulation Z, 12 CFR 1026.41(e)(4), would not be subject to 
these requirements. Additionally, the provisions in the proposal, if finalized, would still only be 
applicable to a mortgage loan that is secured by a property that is a borrower's principal 
residence. 12 CFR 1024.30(c)(2). 

12
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CFPB’S APRIL 5, 2021 MORTGAGE SERVICING PROPOSAL
The number of homeowners behind on their mortgage has doubled since the beginning of the pandemic—6 percent of mortgages were 
delinquent as of December 2020. More homeowners are behind on their mortgages than at any time since 2010, which was the peak of the 
Great Recession. Industry data suggest that nearly 1.7 million borrowers will exit forbearance programs in September and the following 
months, with many of them a year or more behind on their mortgage payments. The CFPB’s proposal, if finalized, would:

 Give borrowers time: Every one of the nearly 3 million borrowers behind on their mortgages should have a chance to explore ways to 
resume making payments and avoid foreclosure. To make sure borrowers aren’t rushed into foreclosure when a potentially unprecedented 
number of borrowers exit forbearance at around the same time this fall, the proposed rule would provide a special pre-foreclosure review 
period that would generally prohibit servicers from starting foreclosure until after December 31, 2021. The CFPB is seeking public input on 
that date, as well as whether there are more limited ways to achieve the same purpose. For example, the CFPB is considering whether to 
permit earlier foreclosures if the servicer has taken certain steps to evaluate the borrower for loss mitigation or made efforts to contact an 
unresponsive borrower. This provision, like the rest of the proposal, would only apply to loans secured by a borrower’s principal residence.

 Give servicers options: The proposed rule would permit servicers to offer certain streamlined loan modification options to borrowers with 
COVID-19-related hardships based on the evaluation of an incomplete application. Normally, with certain exceptions, Regulation X
requires servicers to review a borrower for all available options at once, which can mean borrowers have to submit more documents 
before a servicer can make a decision. Allowing this flexibility could allow servicers to get borrowers into an affordable mortgage payment 
faster, with less paperwork for both the servicer and the borrower. This provision would only be available for modifications that do not 
increase a borrower’s monthly payment and that extend the loan’s term by no more than 40 years from the modification’s effective date.

 Keep borrowers informed of their options: The CFPB also proposes temporary changes to certain required servicer communications to 
make sure that, during this crisis, borrowers receive key information about their options at the appropriate time.

13

CFPB TAKES ACTION AGAINST REVERSE MORTGAGE LENDER FOR 
DECEPTIVE ADVERTISING (APRIL 27, 2021)

 Nationwide Equities Corporation Sent Misleading Ads to Hundreds of Thousands of Older Borrowers

 The Bureau found that advertisements from Nationwide Equities misled consumers about how much money they could 
receive from a reverse mortgage, the fees and costs associated with the products, and the consequences of nonpayment. 
The advertisements violated the Mortgage Acts and Practices Advertising Rule (MAP Rule), the Truth in Lending Act (TILA), 
and the Consumer Financial Protection Act of 2010 (CFPA). The CFPB is ordering the company to pay a penalty, cease its 
illegal conduct, and implement a compliance plan to affirmatively review every advertisement to ensure they do not violate 
federal law.

 “Nationwide Equities misled borrowers into believing they could not lose their homes with a reverse mortgage,” said CFPB 
Acting Director Dave Uejio. “Reverse mortgages are complicated financial obligations that require careful consideration. 
Today’s action underscores the Bureau’s commitment to helping protect older homeowners from unscrupulous companies.”

 The MAP Rule prohibits misleading claims in mortgage advertising. The TILA requires accurate disclosures of the terms and 
costs of consumer loans. In addition, the Dodd-Frank Wall Street Reform and Consumer Protection Act prohibits institutions 
from violating Federal consumer financial laws, including with regard to advertising of consumer financial products or 
services under the MAP Rule and TILA.

14
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NATIONWIDE EQUITIES DECEIVED CONSUMERS ABOUT THE COSTS AND 
RISKS OF REVERSE MORTGAGES

The Bureau found that Nationwide Equities sent potential customers advertisements that were deceptive and 
illegal. The advertisements and letters included:

 Hidden costs: The advertisements misrepresented the costs of the reverse mortgages Nationwide 
Equities offered, including the fees it charged for the loans, as well as the associated taxes and insurance.

 Hidden risks: Nationwide Equities hid the fact that borrowers must continue to pay taxes and insurance or 
risk losing their home.

 False existing relationship: Letters sent by Nationwide Equities made it appear that the consumer 
already had an existing relationship with the lender.

 False Pre-approvals: Nationwide Equities told consumers they were pre-approved for specific loan 
amounts when they were not and misrepresented the potential savings from refinancing consumers’ 
existing reverse mortgages.

15

NATIONWIDE EQUITIES’ MAP RULE VIOLATIONS

The CFPB found Nationwide Equities had multiple MAP Rule violations by misrepresenting the:

 Fees, costs, or payments;

 Taxes and insurance;

 Potential for default and right to reside in the dwelling;

 Association of the product or provider, or source of the communications;

 Available cash or credit; and

 Likelihood to obtain a particular term or refinancing.

 The advertisements violated the MAP Rule, the TILA and the CFPA.

16
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NATIONWIDE EQUITIES ENFORCEMENT ACTION

Under the Dodd-Frank Wall Street Reform and Consumer Protection Act, the CFPB has the authority to take 
action against institutions violating federal consumer financial laws, including by engaging in unfair, deceptive, 
or abusive acts or practices. The consent order requires Nationwide Equities to:

 Stop sending deceptive advertisements: Nationwide Equities must immediately cease all illegal 
advertising practices.

 Implement a compliance plan: The company must develop and implement a system to ensure all future 
advertising templates are affirmatively reviewed for compliance with federal consumer financial law.

 Pay a civil penalty: The order also imposes a penalty of $140,000 to be paid to the Bureau and deposited 
in the CFPB’s Civil Penalty Fund.

17

CFPB TAKES ACTION AGAINST SETTLEIT, INC. FOR STEERING CONSUMERS 
INTO HIGH-COST LOANS (APRIL 13, 2021)

 CFPB) took action against an online debt-settlement company for taking advantage of consumers, failing to disclose its relationship to 
certain creditors, and steering consumers into high-cost loans offered by affiliated lenders. The CFPB filed a complaint in federal district 
court alleging that SettleIt, Inc. engaged in abusive acts or practices under the Consumer Financial Protection Act of 2010 (CFPA) and 
violated the Telemarketing Sales Rule (TSR). The Bureau and SettleIt filed a proposed order requiring SettleIt to return at least $646,000 
in fees to consumers, pay a $750,000 civil penalty, and stop settling debts for creditors with which it shares an ownership interest.

 “SettleIt’s strategy of steering consumers into sweetheart deals with its confederates was illegal,” said CFPB Director David Uejio. “The 
CFPB will not tolerate companies that purport to represent consumers, but instead abuse their trust in a self-dealing scheme. This case 
provides a clear example of what Congress intended to prohibit when it created the CFPB and gave it authority to prevent abusive
practices.”

 SettleIt, Inc. presents itself as an independent debt-settlement company that helps consumers negotiate with creditors like CashCall and 
LoanMe. But SettleIt is affiliated with CashCall and LoanMe - the same individual owns SettleIt and CashCall, and LoanMe is tied to 
SettleIt through loans and agreements. The CFPB alleges that SettleIt abused consumers’ trust by charging fees to negotiate settlements 
that favor those companies. The CFPB also alleges that SettleIt steered distressed consumers into taking out expensive loans with 
CashCall and LoanMe, while hiding the fact that SettleIt took its debt-settlement fees from these loan proceeds. SettleIt kept consumers in 
the dark about its relationships with CashCall and LoanMe, and it even included language in call scripts saying “we are not owned or 
operated by any of your creditors.”

 The proposed order would provide relief for harmed consumers, penalize SettleIt for its wrongdoing, and prohibit SettleIt from committing 
these acts in the future.

18
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CFPB COMPLIANCE BULLETIN 2021-03
CONCERN RE: CONSUMER REPORTING OF RENTAL INFORMATION

 CFPB issued the compliance bulletin and policy guidance (Bulletin) regarding consumer reporting of rental information in 
light of upcoming heightened risks to renters associated with inaccurate consumer reporting information. 

 As pandemic-related government interventions aimed at protecting renters expire, the Bureau will be paying particular 
attention to consumer reporting agencies’ (CRAs’) and furnishers’ compliance with their accuracy and dispute obligations 
under the Fair Credit Reporting Act (FCRA) and Regulation V with respect to rental information. 

 CFPB intends to look carefully at the CRA’s accuracy and dispute-handling practices reporting rental information, including: 
 Whether their procedures to match information to consumers are reasonable; 

 Whether they report eviction information that is inaccurate, incomplete, or misleading (such as may result from a failure to have reasonable 
procedures to report information about the disposition of an eviction filing, to prevent the inclusion of multiple entries for the same eviction 
action in the same consumer report, or to prevent the inclusion of eviction information that has been sealed or expunged); and 

 Whether they conduct timely and reasonable investigations of consumer disputes. 

 The Bureau also intends to look carefully at the accuracy and dispute-handling practices of furnishers providing rental 
information to CRAs, including whether they provide information about rental arrearages that include amounts that were 
already paid on behalf of a tenant or fees or penalties that are prohibited by law and whether they are conducting timely and
reasonable investigations of consumer disputes. 

19

QUALIFIED MORTGAGE (QM) RULES UPDATE

20
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STANDARD ATR UNDERWRITING (UW)
NO PROTECTION AS A QUALIFIED MORTGAGE (QM)!

 No loan feature limitations on Standard ATR loans

 Creditors have flexibility in ATR UW, but must consider the 8 factors, verify and document 
information relied upon

 Expect Creditors’ standards to evolve over time 

 Payment must be underwritten using the greater of fully indexed or introductory rate

 Reasonable and in good faith ATR determination :

 Creditor’s underwriting standards and its application to the facts and circumstances of each credit extension

 Length of time a borrower successfully makes timely payments without any modification or accommodation

 Creditors must verify and document information using reasonably reliable third-party records

21

REASONABLE AND GOOD FAITH DETERMINATION

 Comment 43(c)(1)-1 lists potential evidence that ATR determination was reasonable and in 
good faith: 

1. The consumer demonstrated actual ability to repay the loan by making timely payments, without 
modification or accommodation, for a significant period of time after consummation or, for an adjustable-
rate, interest-only, or negative-amortization mortgage, for a significant period of time after recast; 

2. Creditor used underwriting standards that have historically resulted in comparatively low rates of 
delinquency and default during adverse economic conditions; or 

3. Creditor used underwriting standards based on empirically derived, demonstrably and statistically sound 
model 

22
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NOT REASONABLE OR IN GOOD FAITH

 Comment 43(c)(1)-1 lists potential evidence ATR determination was not reasonable or in 
good faith: 

1. Consumer defaulted a short time after consummation or, for an adjustable-rate, interest-
only, or negative-amortization mortgage, a short time after recast; 

2. Creditor used underwriting standards  (UWS) that have historically resulted in 
comparatively high levels of delinquency and default during adverse economic conditions; 

3. Creditor applied UWS inconsistently or used UWS different from those used for similar 
loans without reasonable justification; 

4. Creditor disregarded evidence that the UWS it used are not effective at determining 
consumers’ repayment ability; 

23

MORE  “NOT REASONABLE OR    
IN GOOD FAITH” EXAMPLES

5. Creditor consciously disregarded evidence the consumer may have insufficient residual 
income to cover other recurring obligations and expenses, taking into account the consumer’s 
assets other than the property securing the covered transaction, after paying his or her monthly 
payments for the covered transaction, any simultaneous loan, mortgage-related obligations and 
any current debt obligations; or 

6. Creditor disregarded evidence that the consumer would have the ability to repay only if the 
consumer subsequently refinanced the loan or sold the property securing the loan 

24
What about perpetually NSF/OD customers???
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TIMING OF ATR DECISION

 Creditors are required to make a predictive judgment at or before consummation regarding 
customer’s future ATR loan

 A change in the consumer’s circumstances after consummation that cannot be “reasonably 
anticipated from the consumer’s application or the records used to determine repayment ability” 
is not relevant to determining a creditor’s compliance with the rule

 A significant reduction in income due to a job loss 

 A significant obligation arising from a major medical expense

25

ATR & QM GENERAL STANDARDS

A. Underwriting requirements

B. Verification requirements

C. Payment calculation requirements

D. Debt-to-Income (DTI) and residual income calculation requirements

E. Points and fees limitations

F. Loan feature limitations

26
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Income or Assets
• Current or reasonably expected, excluding this property

Employment Status
• Current

Monthly Payment on Covered Transaction

Monthly Payment on Simultaneous Loan
Current

Monthly Payment for Mortgage-Related Obligations
Current

Current Debt Obligations
• Including alimony and child support

Monthly Debt-to-Income Ratio (DTI)
• Fully loaded, back-end ratio or residual income

Credit History

27

Mandatory 
Underwriting 

Factors

CFPB SMALL ENTITY COMPLIANCE GUIDE

28
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VERIFICATION REQUIREMENTS

 Must verify a consumer’s 
income or assets relied upon 
using third party documents 
that provide reasonably 
reliable evidence

29

MONTHLY DTI & RESIDUAL INCOME

 Must evaluate that the consumer is left with sufficient 
income and/or assets to live on.

 To win an ATR challenge, the consumer must show that 
based on information available to the bank at the time 
the mortgage was made, the consumer did not have 
enough residual income left to meet living expenses after 
paying their mortgage and other debts.

 This will probably be one of the most hotly debated 
and litigated sections of ATR Rules!   

30
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NEW QUALIFIED MORTGAGE (QM) RULES

 The CFPB has made substantial changes and additions to the definition of a “Qualified Mortgage” (QM) 
under Reg. Z’s Ability-to-Repay (ATR) rules

 On Dec. 10, 2020, the CFPB issued 2 final rules defining what types of loans can be QMs (CFPB Press 
Release, CFPB Executive Summary of the new rules)
 The “General QM” final rule revamps the rules defining what constitutes a General QM by removing the existing debt-to-

income (DTI) threshold over which a loan cannot be considered a General QM, and replacing it with a pricing test 
(CFPB Release, Federal Register)

 Reflects the expiration of the “GSE Patch,” which defined and provided for “Temporary GSE QMs,” for applications received before
July 1, 2021* * CFPB has proposed to delay this to October 1, 2022

 The “Seasoned QM” final rule creates a new class of QM that allows certain rebuttable presumption QMs and non-QMs 
to achieve safe harbor status 3 years after origination provided the borrower has a strong repayment history (CFPB 
Release, Federal Register)

 CFPB announced (Feb. 23, 2021) they are “considering whether to initiate a rulemaking to revisit the Seasoned QM Final Rule” –
it may be significantly modified or even revoked

31

QUALIFIED MORTGAGE 

 Loan Elements
 Regular, substantially equal payments

 Interest rate changes for ARMs or step-rate loans do not result in negative amortization

 No balloon payments – unless exempted

 Loan Term is 30 years or less

 Points and fees are within limits

 Underwriting must be based on borrower’s ability to repay over life of loan.

 Maximum interest rate in first five years of loan measured from first periodic payment

 Periodic payments of PI will repay outstanding principal balance of loan

32
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Updated 6/10/2021
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Updated 6/10/2021
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NEW QUALIFIED MORTGAGE (QM) RULES

 The rules modify the QM provisions of Reg. Z’s ATR rule
 12 CFR 1026.43(e)

 CFPB “unofficial redline” of the regulation to see the changes

 Both rules are effective March 1, 2021; mandatory compliance date for the new General QM final rule applies to 
applications received on or after October 1, 2022 (meaning the present General QM rule and GSE Patch expire as of 
October 1, 2022)
 Original mandatory compliance date was July 1, 2021; delayed to October 1, 2022 on April 27, 2021

 General QM rule:

 Applications received before October 1, 2022, (i.e. by September 30, 2022) may be considered under the present General QM rule or the GSE Patch

 Applications received between March 1, 2021, and before October 1, 2022, (i.e. by September 30, 2022) may also be considered under new General QM rule

 Applications received October 1, 2022, or after may be considered under the new General QM rule

 Seasoned QM rule (if it stands):

 Applications received March 1, 2021, or after may be considered under the Seasoned QM rule

 Means no existing loans in lenders’ portfolios will be eligible to be considered as Seasoned QMs

35

CFPB FINAL APRIL 2021 AMENDING ATR/QM RULES

 On April 27, 2021, the CFPB issued the April 2021 Final Rule extending the mandatory compliance date of 
the General QM Final Rule from July 1, 2021 to October 1, 2022.  

 Final Rule does not change the General QM Final Rules, effective date of March 1, 2021.

 For applications received on or after March 1, 2021 but before October 1, 2022, creditors have the option 
of complying with:

 The revised, price-based General QM loan definition, or

 The original General QM debt-to-income (DTI) based definition

 The Temporary GSE QM loan definition will expire on October 1, 2022, or the date the applicable GSE 
exits conservatorship, whichever expires first.

 Practical availability of the Temporary GSE QM may be limited by other parties’ policies, such as the Preferred Stock 
Purchase Agreements (PSPAs) which include restrictions on GSE purchases of QMs classified as Temporary GSE QM 

36
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EFFECTIVE AND REQUIRED COMPLIANCE DATES
DATES REFER TO WHEN APPLICATION IS RECEIVED BY LENDER

 Which rule is effective when? 

March 1, 2021 September 30, 2022 October 1, 2022

Seasoned QM

Present General QM

GSE Patch

New General QM Effective New General QM Compliance Required

37
Note:  Availability of GSE Patch QM after July 1, 2021 may be affected by Preferred Stock Purchase 
Agreements (PSPA) which include restrictions on GSE purchases relying on GSE Patch QM

DETERMINING COMPLIANCE DATE

 To determine the date the application was “received” (so you know which QM options are 
available):

 The final rule addresses what constitutes an “application” 

 For a loan subject to TRID, the TRID definition of “application” applies

 An “application” means the submission of (1) the consumer’s name; (2) the consumer’s income; (3) the consumer’s social 
security number to obtain a credit report; (4) the property address; (5) an estimate of the property’s value; and (6) the 
mortgage loan amount sought

 For a loan not subject to the TRID rule (but subject to the ATR/QM rule – loan secured by a manufactured home 
without land), have the option of using TRID rule definition or the general Reg. Z definition of an “application” 

 General definition is “the submission of a consumer’s financial information for the purposes of obtaining an extension of 
credit.”

38
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THE “GSE PATCH”

 A provision of the current ATR/QM rules allows for a loan to be classified as a QM even if the 
borrower’s DTI exceeds 43% (provided the loan meets all other QM criteria) but the loan is 
eligible to be purchased or guaranteed by one of the Government Sponsored Enterprises (GSEs; 
Fannie Mae and Freddie Mac) 

 This provision was scheduled to expire 7 years after the original rule’s effective date (which would have been Jan. 
10, 2021), or when the GSEs are out of conservatorship, whichever occurs first

 In January 2019, CFPB released an assessment of the ATR/QM rule and found that Temporary GSE QMs 
represent a large and persistent share of mortgage originations

 Absent regulatory action it was estimated that approximately 957,000 mortgage loans (based on closed-end first-lien 
mortgage loan originations in the US in 2018 that had DTI ratios greater than 43%) would not have qualified for QM status

39

THE “GSE PATCH”

 On October 20, 2020, CFPB issued a final rule extending the expiration of the GSE Patch until 
the mandatory compliance date of the General QM rule 

 Which will be October 1, 2022 (if CFPB proposed delay is finalized)

 CFPB issued the proposal for this on June 22, 2020; the proposal also would eliminate Appendix Q and clarify 
lenders’ requirements to consider and verify income, assets, debt obligations, alimony, and child support 
according to the more flexible standards in the ATR rule

 This GSE Patch extension final rule did not affect QM definitions that apply to FHA, VA, U.S. 
Department of Agriculture, or Rural Housing Service loans

 Nor does the new General QM final rule (meaning they can still be QMs) 
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NEW GENERAL QM RULE: PRICING TEST

 The new General QM final rule removes the requirement limiting QMs to a maximum 43% DTI ratio and replaces it 
with a price-based standard based on how high the loan’s APR is above the Average Prime Offer Rate (APOR)
 First lien loans – to be a QM:

 Loan amount of less than $66,156: APR must be less than 6.5% above the APOR (650 bps)

 Loan amount of $66,156 or more and less than $110,260: APR must be less than 3.5% above the APOR (350 bps)

 Loan amount of $110,260 or more: APR must be less than 2.25% above the Average Prime Offer Rate (APOR) (225 basis points/bps)

 Loan secured by a manufactured home (means manufactured home only, or manufactured home with land also) with loan amount of less than 
$110,260: APR must be less than 6.5% above the APOR (650 bps)

 Junior lien loans – to be a QM:

 Loan amount of less than $66,156: APR must be less than 6.5% above the APOR (650 bps) 

 Loan amount of $66,156 or more: APR must be less than 3.5% above the APOR (350 bps)

 Loan amounts are for 2021; they are adjusted annually per the CPI

 These thresholds determine whether a loan can be a QM or not (but doesn’t determine safe harbor vs. rebuttable 
status)

41

NEW GENERAL QM RULE: PRICING TEST THRESHOLDS
 Determination whether loan may be a QM or not at origination 

 (Does not differentiate between Safe Harbor or Rebuttable Presumption)

Lien 
Position

Loan Amount
APR Percentage Above APOR

Less than 
2.25%

2.25% to       
Less than 3.5%

3.5% to Less 
than 6.5%

6.5% or More

First Lien

$66,155.99 or less May be a QM Non-QM

$66,156 to $110,259.99 May be a QM Non-QM

$110,260 or more May be a QM Non-QM

Manufactured Home:     
$110,259.99 or less

May be a QM Non-QM

Junior Lien
$66,155.99 or less May be a QM Non-QM

$66,156 or more May be a QM Non-QM 42
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NEW GENERAL QM RULE: PRICING TEST

 APOR: this part of the rule stays the same; Freddie Mac’s Primary Mortgage Market Survey (PMMS) is used to 
determine the APOR
 APOR tables are published on FFIEC website

 To determine the APR, look to the rate as of the date it is last set (Commentary: “The creditor should use the last date the interest rate 
is set before consummation.”)

 Loan dollar amounts are indexed for inflation
 Based on original $100,000 and $60,000 amounts used for the points and fees calculation

 To determine whether excessive points and fees are charged (disqualifies from QM status)

 Reflect 2021 values after indexing for inflation

 For adjustable rate loans:
 If rate may or will change in first 5 years after the date the first regular periodic payment will be due, the highest interest rate that may 

apply during that 5 years is the rate for the entire loan term when determining APR for determining thresholds

 Note this is different than disclosure requirements for adjustable rate loans

43

“GENERAL QM” RULE: TYPE OF QM
 Determination whether a QM is a Safe Harbor QM or Rebuttable Presumption QM remains the same as current rule

 Depends on how high the loan’s APR is above the Average Prime Offer Rate (APOR)

 For adjustable rate loans, requirement to calculate the APR for QM purposes (i.e. highest rate in first 5 years) also applies when determining whether the safe 
harbor or rebuttable presumption applies

 Loan must meet all other QM criteria, including no negative amortization, interest-only payments, or balloon payment (except for small creditors); 
term no greater than 30 years; and points and fees do not exceed maximums

 Safe Harbor (conclusive presumption of compliance with the ability to repay rule) QM:
 Loan’s APR cannot exceed the APOR for a comparable transaction by:

 First lien transaction: APR must be less than 1.5% above the APOR (150 bps) 

 Junior lien transaction: APR must be less than 3.5% above the APOR (350 bps)

 Rebuttable Presumption (of compliance with the ability to repay rule) QM:
 Loan’s APR exceeds Safe Harbor APR thresholds – is a “Higher Priced Covered Transaction” under 1026.43(b)(4)

 First lien transaction: APR is 1.5% or higher than the APOR (150 bps)

 Junior lien transaction: APR is 3.5% or higher than the APR (350 bps)

 How does this work together with the QM thresholds? How can you tell whether a loan is a Safe Harbor QM, Rebuttable 
Presumption QM, or a Non-QM? 44
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NEW GENERAL QM AND QM TYPE THRESHOLDS
 Determination whether loan may be a Safe Harbor QM, Rebuttable Presumption QM, or non-QM 

at origination 

Lien 
Position

Loan Amount
Percent Above APOR

Less than 
1.5%

1.5% to Less 
than 2.25%

2.25% to Less 
than 3.5%

3.5% to Less 
than 6.5%

6.5% or More

First Lien

$66,155.99 or less Safe Harbor Rebuttable Presumption Non-QM

$66,156 to $110,259.99 Safe Harbor Rebuttable Presumption Non-QM

$110,260 or more Safe Harbor
Rebuttable 

Presumption
Non-QM

Manufactured Home:     
$110,259.99 or less

Safe Harbor Rebuttable Presumption Non-QM

Junior 
Lien

$66,155.99 or less Safe Harbor
Rebuttable 

Presumption
Non-QM

$66,156 or more Safe Harbor Non-QM 45

GENERAL QM AND QM TYPE THRESHOLDS
 Consequence of the new General QM rule is to constrict the types of loans that qualify for QM 

status at origination (particularly Rebuttable Presumption QMs)

Lien 
Position

Loan Amount Version
Percent Above APOR

Less than 
1.5%

1.5% to Less 
than 2.25%

2.25% to Less 
than 3.5%

3.5% to Less 
than 6.5%

6.5% or More

First Lien

$66,155.99 or less
Old Safe Harbor Rebuttable Presumption

New Safe Harbor Rebuttable Presumption Non-QM*

$66,156 to 
$110,259.99

Old Safe Harbor Rebuttable Presumption

New Safe Harbor Rebuttable Presumption Non-QM*

$110,260 or more
Old Safe Harbor Rebuttable Presumption

New Safe Harbor
Reb 

Presumption
Non-QM*

Manufactured Home:     
$110,259.99 or less

Old Safe Harbor Rebuttable Presumption

New Safe Harbor Rebuttable Presumption Non-QM*

Junior 
Lien

$66,155.99 or less
Old Safe Harbor Rebuttable Presumption

New Safe Harbor Reb Presumption Non-QM*

$66,156 or more
Old Safe Harbor Rebuttable Presumption

New Safe Harbor Non-QM*

* By instituting the limitation that no QM may have an APR 6.5% or more above the APOR, all loans in red 
that previously were eligible to be Rebuttable Presumption QMs will no longer qualify 
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CONSIDERING ABILITY-TO-REPAY FOR GENERAL QMS

 Creditor must “consider and verify” consumer’s monthly DTI ratio or residual income; as well as reasonably 
expected income or assets (other than the value of the security property); current debts; and alimony and 
child support
 Commentary: “an appropriate threshold for a consumer’s monthly debt-to-income ratio or monthly residual income is for 

the creditor to determine in making a reasonable and good faith determination of a consumer’s ability to repay.”

 See redline for new comment #4 to 1026.43(c)(4): Unidentified funds (i.e. inflow into consumer’s account) must be 
confirmed as income

 What DTI would be acceptable? Since the new rule removes Appendix Q (including the previous 
requirement to use Appendix Q to calculate DTI for General QM loans), there is no clear guidance as to 
what DTI would be considered non-compliant
 Seems to be contrary to the intent of what a QM is

 CFPB addresses this: Preamble to final rule (85 FR at 86352): “the Bureau emphasizes that [the rule] requires only that 
the creditor “consider” the specified factors. It does not permit a broader challenge that a loan is not a General QM 
because the creditor failed to make a reasonable and good-faith determination of the consumer’s ability to repay under 
§1026.43(c)(1), as this would undermine the certainty of whether a loan is a General QM.”

47

CONSIDERING ABILITY-TO-REPAY FOR GENERAL QMS

 With the removal of Appendix Q, it removes a safe harbor for ability-to-repay challenges

 But the rule does provide a safe harbor for creditors using verification standards from Fannie Mae, Freddie Mac, FHA, VA, and USDA
 Chapters B3-3 through B3-6 of the Fannie Mae Single Family Selling Guide (June 3, 2020)

 Sections 5102 through 5500 of the Freddie Mac Single-Family Seller/Servicer Guide (June 10, 2020)

 Sections II.A.1 and II.A.4-5 of the FHA’s Single Family Housing Policy Handbook (October 24, 2019)

 Chapter 4 of the VA’s Lenders Handbook (revised February 22, 2019)

 Chapter 4 of the USDA’s Field Office Handbook for the Direct Single Family Housing Program (revised March 15, 2019)

 Chapters 9 through 11 of the USDA’s Handbook for the Single Family Guaranteed Loan Program (revised March 19, 2020)

 If one of these manuals is revised, safe harbor still applies as long as the revised manual is substantially similar (see redline for new 
comment #3(iv) to 1026.43(e)(2)(v)(B))  - standards contain detailed examples of documentation and extenuating circumstances

 May comply by “mixing and matching” from among these standards, but must maintain written policies and procedures for analyzing and 
documenting income, debt, and DTI or residual income (see redline for new comment #3(v) to 1026.43(e)(2)(v)(B)) 

 All other aspects of QM criteria remain in place (points and fees, underwriting features, etc.)

48
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NEW QM BORROWER’S ABILITY-TO-REPAY IS CREDITOR’S RESPONSIBILITY!!

 Don’t forget, even if Creditor relies upon Desktop Underwriter (DU), Desktop Originator (DO) or Loan 
Prospector (LP) as we did under the original GSE QM, the Originating Creditor closing the loan in its name 
is responsible for proving ATR.  

 DU or DO resulting in “Approved/Eligible” or LP’s “Accept” does NOT guarantee QM status, but must be 
documented after the Creditor considers and verifies consumer’s ability to repay.

 Creditors may adopt specific verification standards providing a safe harbor for considering and verifying 
ATR.  The Creditor can incorporate standards from FNMA and FHLMC underwriting guidelines as desired, 
understanding the Creditor’s ATR must be documented or risk losing QM status.

 Creditors must have WRITTEN policies and procedures detailing how they evaluate and retain 
documentation of the borrower’s income and debt, debt-to-income (DTI) ratio or residual income, and all 
other required elements of the ATR analysis.
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NEW SEASONED QM RULE

 CFPB Statement (Feb. 23, 2021): “The Bureau is considering whether to initiate a rulemaking to revisit the Seasoned QM 
Final Rule” – this may be significantly revised or even revoked

 Loans meeting seasoned QM criteria qualify for safe harbor under the ability to repay rule
 Regardless of whether or not the loans are higher-priced mortgage loans (HPMLs under Section 35), i.e. regardless of APR

 Currently, HPMLs that qualify as QMs are entitled to only a rebuttable presumption

 This means some loans that are originated as Rebuttable Presumption QMs or even Non-QMs under the new General QM rule (because of the 
higher APR) may become Seasoned QMs later

 Requirements for a loan to become a Seasoned QM (no loan can be a Seasoned QM at origination):
 Fixed rate, first-lien loan with a term of 30 years or less

 Step rate loans are not considered fixed rate loans

 Loan provides for regular periodic payments that are substantially equal and will fully amortize the loan over its term

 Loan does not have interest-only or negative amortization features, or balloon payment, and complies with general restrictions on prepayment 
penalties

 Total points and fees do not exceed the applicable QM limit

 Loan is not a “high-cost mortgage” (Section 32 loan)
50
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NEW SEASONED QM RULE: REQUIREMENTS

 Requirements for a loan to become a Seasoned QM:

 When underwriting, creditor followed new General QM rule to consider income or assets, debt obligations, 
alimony, child support and monthly DTI ratio or residual income; and verify income or assets and debt obligations, 
alimony and child support

 Creditor may not sell, assign, or transfer legal title to the loan before the end of the 36-month “seasoning period” 
(calculated from due date of first payment)

 Loan also cannot (at consummation) be subject to a commitment to be acquired by another person, except for:

 A one-time sale, assignment, or transfer of the whole loan before the end of the seasoning period; but the loan could not be securitized 
as part of the sale, assignment or transfer, or at any other time before the end of the seasoning period (added to encourage 
responsible origination of non-QMs)

 Transfers required by supervisory action or in connection with a merger or acquisition

51

NEW SEASONED QM RULE: SEASONING PERIOD
 During the 36-month “seasoning period” the loan may have no more than 2 delinquencies of 30 or more 

days, and no delinquencies of 60 or more days
 36-month seasoning period begins as of the date of the first payment

 “Delinquency” defined:

 30 days delinquent when it is not paid before the due date of the following scheduled payment

 60 days delinquent if consumer is more than 30 days delinquent on the first of 2 sequential scheduled payments and does not 
make both sequential scheduled payments before the due date of the next scheduled payment after the 2 sequential scheduled 
payments

 If there is a delinquency of 30 or more days when the 36-month point is reached, the seasoning period is essentially 
extended, as it will not end until there is no delinquency

 May accept partial payments for less than full payment due (including escrow) without treating them as a delinquency if:

 Servicer does not treat them as delinquent pursuant to RESPA servicing rules;

 They are deficient by $50 or less; and 

 There are 3 or fewer such deficient payments during the seasoning period
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NEW SEASONED QM RULE: SEASONING PERIOD

 During the 36-month “seasoning period” the loan may have no more than 2 delinquencies of 30 
or more days, and no delinquencies of 60 or more days

 Payments may be missed and would not be considered a delinquency if related to a temporary accommodation 
due to disaster or pandemic-related national emergency, provided that during or at the end of the accommodation 
the loan is brought current according to the original terms, or there is a “qualifying change” to the loan

 To be a “qualifying change”: 

 Change must end any pre-existing delinquency on the loan when the change takes effect;

 Amount of interest charged over the full term of the loan may not increase as a result of the change;

 Servicer may not charge any fee in connection with the change; and

 Servicer must waive all existing late charges, penalties, stop payment fees, or similar charges promptly upon consumer’s acceptance 
of the change

 Qualifying change could provide for a balloon payment or a lengthened loan term (as an exception to the term and balloon 
payment requirements) 53

NEW SEASONED QM RULE: SEASONING PERIOD

 During the 36-month “seasoning period” the loan may have no more than 2 delinquencies of 30 
or more days, and no delinquencies of 60 or more days

 The following are not considered in assessing whether a periodic payment is delinquent:

 Funds in escrow in connection with the loan

 Funds paid on behalf of the consumer by the creditor, servicer, or assignee of the loan, or any other person acting on their 
behalf

 Addresses concerns that lenders may attempt to take steps to help keep a loan current to eventually gain Safe 
Harbor status

54
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NEW GENERAL QM AND SEASONED QM RULES
 Determination whether loan may become a Seasoned QM

 Note: all loans meet QM requirements other than rate restriction3

Lien 
Position

Loan Amount
Percent Above APOR

Less than 
1.5%

1.5% to Less 
than 2.25%

2.25% to Less 
than 3.5%

3.5% to Less 
than 6.5%

6.5% or More

First Lien

$66,155.99 or less
Safe 

Harbor2 Rebuttable Presumption; may become a Seasoned QM Non-QM; may become 
a Seasoned QM1

$66,156 to $110,259.99
Safe 

Harbor2
Rebuttable Presumption; may 

become a Seasoned QM
Non-QM; may become a Seasoned QM1

$110,260 or more
Safe 

Harbor2

Rebuttable Presumption; 
may become a Seasoned 

QM
Non-QM; may become a Seasoned QM1

Manufactured Home:     
$110,259.99 or less

Safe 
Harbor2 Rebuttable Presumption; may become a Seasoned QM Non-QM; may become 

a Seasoned QM1

Junior 
Lien

$66,155.99 or less Safe Harbor
Rebuttable Presumption; 

may NOT become a 
Seasoned QM

Non-QM; may NOT become 
a Seasoned QM

$66,156 or more Safe Harbor Non-QM; may NOT become a Seasoned QM

1. This is the other side of the coin – the Seasoned QM rule expands the number of loans that may eventually be Safe Harbor QMs
2. First lien Safe Harbor QMs may also become Seasoned QMs but they already have the Safe Harbor from origination; Preamble to final 

rule (85 FR at 86411): “additional legal certainty by providing an alternative basis for a conclusive presumption of compliance”
3. To become a Seasoned QM, loan must have a fixed rate
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FANNIE MAE & FREDDIE MAC APRIL 2021 ANNOUNCEMENT

 FNMA & FHLMC announced they will only purchase loans with an application date on or after 
July 1, 2021, that meet the CFPB’s newly revised price-based General QM standards.  This is 
in conflict with the CFPB’s delay allowing use of the original Reg Z GSE QM category through 
October 1, 2022, in addition to the new price-based General QM.

 This move required creditors originating mortgage loans for sale in the secondary market to 
decide the strategic direction of their consumer mortgage loan options.

 Originate mortgage loans for sale in the secondary market by transitioning to the revised, price-based General 
QM standard for all applications on or after July 1, 2021      -OR-

 Originate mortgage loans to retain in bank portfolio by underwriting the loans to the basic ATR standards and 
any of the QM categories allowed by the CFPB’s Regulation Z.
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CFPB SUPERVISORY HIGHLIGHTS - MORTGAGES
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CFPB PRIORITIZED ASSESSMENTS
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Issue 23 Jan 2021

CFPB PRIORITIZED ASSESSMENTS (CONTINUED)

60

Issue 23 Jan 2021
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MORTGAGE SERVICERS CONSUMER RISK:
PROVIDING INCOMPLETE OR INACCURATE INFORMATION TO CONSUMERS ABOUT FORBEARANCE 

 Several servicers provided incomplete or inaccurate information to consumers regarding CARES Act forbearances. These issues present 
a range of potential risks of consumer harm, such as dissuading borrowers from requesting a forbearance and causing borrowers to
pursue other options that may be less favorable to them than forbearance. Examiners observed instances of the following: 

 Customer service representatives provided inaccurate information regarding forbearances, including the available period for CARES Act 
forbearances and the interest accrued or amounts owed. Servicers told some borrowers that “lump sum” payment of all missed monthly 
payments would be required at the end of the forbearance period, when in fact that was not correct. 

 Representatives indicated that only delinquent borrowers could qualify for a forbearance, contrary to the CARES Act.5 As a result, 
representatives instructed some current borrowers to call back to request forbearance only after they had failed to make an on-time 
monthly payment. 

 Written materials, such as forbearance approval letters and customer service websites, included inaccurate or potentially misleading 
information regarding CARES Act forbearance. For example, one servicer suggested that consumers had to pay a fee to receive a
forbearance and another provided incorrect due dates for the borrower’s next payment. 

 A servicer sent borrowers requesting CARES Act forbearances written agreements purporting to require a signature as a condition of 
enrollment and stating that payments would be due later that month, when in fact they would not be due for 90 or 180 days. The CARES 
Act requires only that borrowers request a forbearance and attest to a financial hardship due to the pandemic to qualify. 
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Issue 23 Jan 2021

MORTGAGE SERVICERS CONSUMER RISK OBSERVATIONS

 Sending collections and default notices, assessing late fees, and initiating foreclosures for 
borrowers enrolled in forbearance

 Cancelling or providing inaccurate information about borrowers’ preauthorized electronic funds 
transfers

 Failing to timely process forbearance requests

 Enrolling borrowers in automatic or unwanted forbearances

 Loss mitigation process deficiencies:  the risks to consumers from these issues include missed 
opportunities to pursue and enroll in appropriate repayment options or plans
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MORTGAGE ORIGINATION:  COMPENSATING LO DIFFERENTLY BY PRODUCT

 Regulation Z generally prohibits compensating mortgage loan originators in an amount based on transaction terms. 
Compensation is based on the transaction terms if the objective facts and circumstances indicate the compensation 
would have been different if a transaction term had been different. In the preamble to the Bureau’s 2013 Loan 
Originator Final Rule, the Bureau responded to questions from commenters about whether it was permissible to 
compensate differently based on product types, such as credit extended pursuant to government programs for low-to 
moderate-income borrowers. As part of its response to these questions, the Bureau explained that it is not
permissible to differentiate compensation based on credit product type, since products are simply a bundle of 
particular terms. 

 Examiners found that lenders’ compensation policies specified lower compensation for originating a bond loan 
subject to requirements set forth by a state Housing Finance Agency (HFA), and that the lenders followed these 
policies. Examiners also found that lenders compensated loan originators by paying them more for originating 
construction loans than for other types of loans. Examiners determined that by compensating loan originators 
differently based on whether the loan was an HFA loan or construction loan, the lenders compensated loan 
originators based on the terms of the transaction because the compensation would have been different if the terms of 
the transaction had been different. As a result, each lender involved agreed to no longer compensate loan originators 
differently based on product type.
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DISCLOSURE OF SIMULTANEOUSLY PURCHASED LENDER AND OWNER 
TITLE INSURANCE

 Where there is simultaneous purchase of lender and owner title insurance policies, Regulation Z requires 
creditors to disclose the lender’s title insurance based on the amount of the premium, without any discount 
that might be available for the simultaneous purchase of an owner’s title insurance policy. 

 Creditors are required to disclose the premium for the owner’s policy showing the impact of the 
simultaneous purchase discount. The intent of this rule is to provide consumers with information on the 
incremental additional cost associated with obtaining an owner’s title insurance policy, and the cost they 
would be required to pay for the lender's policy if they did not purchase an owner's policy. 

 Examiners found that some creditors violated Regulation Z by disclosing the lender’s title insurance 
premium at the discounted rate and the owner’s title insurance at the full premium on the Loan Estimate. 
Supervision requested that the creditors revise their policies and procedures to ensure correct disclosure 
of title insurance premiums where there is a simultaneous issuance rate for lender’s and owner’s title 
policies.
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DECEPTIVE WAIVERS OF BORROWERS’ RIGHTS IN SECURITY DEED RIDERS 
AND LOAN SECURITY AGREEMENTS

 Reg Z states that a “contract or other agreement relating to a consumer credit transaction secured by a dwelling … may not be applied or interpreted to bar 
a consumer from bringing a claim in court pursuant to any provision of law for damages or other relief in connection with any alleged violation of Federal 
law.” In light of this provision, examiners previously concluded that certain waiver provisions are deceptive where reasonable consumers could construe the 
waivers to bar them from bringing Federal claims in court related to their mortgages. 

 For example, examiners previously identified waiver provisions in home equity installment loan agreements that provided that consumers who signed the agreements waived 
all other notices or demands in connection with the delivery, acceptance, performance, default or enforcement of the agreement and concluded that those provisions violated 
the CFPA’s prohibition on deceptive acts or practices. Similarly, in the mortgage servicing context, examiners previously identified broad waiver of rights clauses in 
forbearance, loan modification, and other loss mitigation options and concluded that they violated the CFPA’s prohibition against unfair or deceptive acts or practices.

 Examiners identified a waiver provision in a rider to a security deed that is in use in one state. The waiver provided that signing borrowers waived all rights 
to notice or to judicial hearing before the lender exercises its right to nonjudicial foreclose.  Examiners concluded this provision violated the prohibition on 
deceptive acts or practices. Regulation X requires mortgage servicers to provide borrowers with certain notices in the loss mitigation context and borrowers 
may bring suit to enforce those provisions.  A reasonable consumer could understand the provision to waive consumer’s right to sue over a loss mitigation 
notice violation (nonjudicial foreclosure). This material misrepresentation because it could dissuade consumers from consulting a lawyer or otherwise 
bringing Federal claims in court. Examiners concluded the waiver provision was deceptive. The entities committed to discontinue use of the waiver. 

 Examiners also found that entities required borrowers in another state to agree to a waiver, in the event of default, of any equity or right of redemption in the 
loan security agreement for cooperative units. Specifically, the waiver stated in the event of default, lenders may sell the security at public or private sale 
and hold the security free from any claim or right whatsoever of the borrower, who waives all rights of redemption, stay or appraisal which the borrower has 
or may have under any rule or statute.  Examiners determined the waiver language would likely mislead a consumer into believing that by signing the 
agreement they waived their right to bring any claim in court. This interpretation could appear reasonable to a consumer.  The misrepresentation was 
material because it was likely to affect whether a consumer would choose to retain counsel or pursue claims against the entity in the future.  
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MORTGAGE SERVICING VIOLATIONS

 Bureau exams continue to review for mortgage servicing violations. Examiners determined that servicers 
violated Regulation X by making the first notice or filing for foreclosure when it was prohibited. 

 Examiners also determined that servicers engaged in a deceptive act or practice when they represented to 
borrowers that they would not initiate a foreclosure action until a specified date, but nevertheless initiated 
foreclosures prior to that date. 

 Examiners also found that servicers failed to maintain policies and procedures, as required by Reg X, 
reasonably designed to achieve specific Regulation X objectives.

 Additionally, examiners found that servicers violated Regulation X by conducting an annual escrow 
analysis that assumed private mortgage insurance (PMI) payments would continue for the entire escrow 
analysis period, despite the servicers’ knowledge that PMI would be automatically terminated before the 
end of the escrow analysis period.
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