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FAIR LENDING RULES AND REGULATIONS

 There is no one Fair Lending law or regulation; fair lending is a collective concept involving many rules and 
regulations

 The most important rule is the Equal Credit Opportunity Act (ECOA), or Regulation B and covers all credit, consumer 
and commercial
 12 CFR 1002, regulatory pronouncements

 Also look to secondary reach – look to who the loan impacts, not just the borrower(s)

 Fair Housing Act (FHA)
 Prohibits discrimination in any transaction involving housing (most of same concepts as in ECOA), much broader in coverage 

than mortgages or credit

 Americans with Disabilities Act (ADA)

 Federal civil rights statutes

 State and local anti-discrimination and predatory lending laws
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PROHIBITED BASES OF DISCRIMINATION

familial status

handicap

race
color
religion
sex
national
origin

marital status
age*
public  assistance 

income
rights exercised

under CCPA

Fair Housing Act ECOA

* Prohibits age discrimination, however 62 and over can be treated more favorably (“elderly”) 3

BALLARD SPAHR’S BLOG - THE CFPB’S NEW LEP GUIDANCE:   WHAT DOES 
IT TELL US?

 In its January 13, 2021 guidance, the CFPB notes its work on LEP issues over the past several years.  The CFPB 
discussed its concerns in its November 2017 publication, Spotlight on Serving Limited English Proficient Consumers.

 The Bureau then held an LEP Consumer and Industry Roundtable in July 2020.

 After the Roundtable, the CFPB issued a Request for Information on ECOA and Regulation B in August 2020, in 
which, among other things, the Bureau asked whether it should provide additional clarity concerning serving LEP 
consumers, and, if so, in what form.

 The Bureau received a “wide variety of responses” to that question from stakeholders – most saying “yes” and some 
suggesting the format of rulemaking, guidance, translated notices and documents, or a required Language Access 
Plan. The CFPB ultimately decided to issue this Statement as regulatory guidance, however.

 The main takeaway is that the CFPB is giving the industry flexibility about how to handle LEP consumers.  Consistent 
with the Bureau’s previous guidance on this topic, the Bureau is not mandating that any particular products or 
services be offered in non-English languages. 
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BALLARD SPAHR’S BLOG - THE CFPB’S NEW LEP GUIDANCE:   WHAT DOES 
IT TELL US? (CONTINUED)

 Consistent with the Bureau’s previous guidance, the CFPB is not mandating that any particular products or services be offered in
non-English languages.

 Notably, the guidance generally does not mandate a particular way of handling these issues, and acknowledges that different 
industry participants may reach different conclusions about what to do, and how to do it: “differences in financial institutions and 
the ways they choose to serve LEP consumers will likely require different compliance solutions.”

 Examples of the flexibility contained in the CFPB’s guidance:

 It repeats the point, previously made by the Bureau in a 2016 issue of Supervisory Highlights, that UDAAP issues can be 
avoided by “providing LEP consumers with clear and timely disclosures in non-English languages describing the extent and 
limits of any language services provided throughout the product lifecycle.” This gives industry participants the option to 
advertise products in non-English languages without having to offer every aspect of the product experience in the non-English 
languages, so long as this is disclosed at the outset of the customer relationship.

 With regard to selecting a non-English language, the Bureau states that an entity can rely on either information on the 
language preferences of its customers, or U.S. Census Bureau information.

 With regard to product selection, the Bureau left institutions free to “consider a variety of factors, including the extent to which 
LEP consumers use particular products and the availability of non-English language services.” The Bureau did caution, 
however, against potential steering of LEP consumers into less-advantageous products.

5

BALLARD SPAHR’S BLOG - THE CFPB’S NEW LEP GUIDANCE:   WHAT DOES 
IT TELL US? (CONTINUED)

 With regard to product selection, the Bureau left institutions free to “consider a variety of factors, including 
the extent to which LEP consumers use particular products and the availability of non-English language 
services.” The Bureau did caution, however, against potential steering of LEP consumers into less-
advantageous products.

 In terms of selecting communications to be offered in non-English languages, the Bureau reinforced its 
previous guidance that priority should be given to “communications – whether verbal or written – that most 
significantly impact consumers,” such as “essential information about credit terms and conditions … or 
about borrower obligations and rights, including those related to delinquency and default servicing, loss 
mitigation and debt collection.” The Bureau also noted that institutions can consider “existing customer 
data on what services LEP consumers use most frequently.”

 The Bureau clearly and explicitly noted that it would be permissible for financial institutions to collect and 
track consumers’ language preferences, so long as the information was not used for a discriminatory 
purpose.
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BALLARD SPAHR’S BLOG - THE CFPB’S NEW LEP GUIDANCE:   WHAT DOES 
IT TELL US? (CONTINUED)

 With regard to translating documents, the Bureau made it clear that it was imposing no requirements in this area, 
leaving industry participants free to “assess whether and to what extent to provide translated documents to 
consumers.” The Bureau noted that any translations must be accurate, and encouraged the use of its LEP 
glossaries, and also noted that it plans to provide model translated documents in the future. Indeed, as part of its 
recently-finalized Debt Collection Rules, the Bureau stated that it planned to provide a Spanish-language model 
validation notice before the effective date of the rules in November 2021.

 The Bureau specifically noted that an institution’s decisions about non-English language services could take into 
account factors such as “infrastructure, systems, or other operational limitations; [or] cost estimates.” This is, to us, a 
signal that the Bureau is taking a very real-world approach to industry decisions and constraints relating to non-
English language support.

 The Bureau also provided a blueprint for various compliance measures related to non-English language support, 
including items such as monitoring the quality of customer assistance provided; ensuring that non-English language 
support is equivalent in quality to that available in English; monitoring advertising to ensure that messaging is 
accurate and that protected groups are not excluded; and statistical analysis of underwriting and pricing to detect any 
disparities on the basis of a protected characteristic.

7

CFPB REQUESTS FOR INFORMATION (RFI) ON REGULATION B 
IMPROVEMENTS

 Through a request for information (RFI) released on July 28, 2020, the CFPB is seeking public input on opportunities 
for the Bureau to clarify Regulation B in a way that prevents credit discrimination and promotes credit access and 
innovation. 

 The Bureau has requested feedback on a diverse set of topics, though the request is not limited to the below topics. 
Commenters were encouraged to address any other aspects of ensuring fair access to credit and promoting 
innovation in their submissions. 

 These are areas that have been subject to regulatory uncertainty in recent years, particularly as financial services 
products and services evolve and institutions seek new ways to reach traditionally underserved populations. 

 The most controversial topic in the RFI is the Bureau’s request for feedback on the appropriate framework for 
assessing disparate impact claims under ECOA. HUD’s Disparate Impact Rule—finalized in 2020—has been the 
subject of significant controversy, with consumer advocacy groups arguing that it goes beyond the Supreme Court’s 
2015 Inclusive Communities decision and that the heightened pleading standards may extinguish the viability of 
disparate impact claims in the future.
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ECOA RFI SEEKS FEEDBACK ON 10 POINTS WHETHER AND HOW THE CFPB:

 Should provide additional clarity regarding its approach to disparate impact analysis; 

 Can address regulatory uncertainty with respect to serving limited English proficiency populations; 

 Should clarify the Special Purpose Credit Program provisions in Regulation B to facilitate the use of such programs; 

 Can provide additional guidance regarding affirmative advertising to disadvantaged groups; 

 Can support small business lending, particularly to minority- and women-owned businesses; 

 Can or should, in interpreting ECOA, look to the Supreme Court’s recent ruling in Bostock v. Clayton County that the prohibition against 
sex discrimination under Title VII applies to discrimination on the basis of sexual orientation and gender identity; 

 Should provide additional guidance on whether state laws are preempted by ECOA and/or Regulation B, as well as examples of potential 
conflicts or intersections between state laws and regulations and ECOA and/or Regulation B; 

 Should clarify ECOA’s restrictions on the use of public assistance income, including whether and how creditors can ascertain the
probability that public assistance income will continue in making underwriting decisions; 

 Should provide more regulatory clarity to help facilitate innovation in a way that increases access to credit for consumers and communities 
in the context of AI/ ML; and 

 Should clarify adverse action notice requirements regarding providing a statement of the specific reasons for the adverse action.

9

RESPONSE TO CFPB’S RFI ON ECOA

 The Bureau received 147 comments in response to its Request for Information (RFI) from trade 
associations, industry participants, consumer advocacy groups, and individual consumers. 

 Of the 10 topics in the RFI, the most commented-on topics were 

 Disparate impact, 

 Providing consumer financial products and services to limited English proficiency (LEP) consumers, 

 Special Purpose Credit Programs, and 

 Increasing access to credit through the use of Artificial Intelligence (AI) and Machine Learning (ML).
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FAIR LENDING PRIORITIES FOR BIDEN ADMINISTRATION

 Circumstances appear to support a return to robust enforcement of and amendments to fair lending laws and 
regulations

 President Biden released a housing plan focusing on raising the  disproportionately low homeownership rates among 
Black and Latino consumers and calls for “an end to systemic housing discrimination.”  The plan focuses on redlining 
and other discriminatory and unfair housing practices. Biden has proposed a number of policies designed to 
accomplish this, including a new Homeowner and Renter Bill of Rights modeled on the California Homeowner Bill of 
Rights (modeled on the national servicing standards set forth in the global foreclosure settlement). Among other 
things, this law would address in some way rights that already exist:
 Prevent mortgage brokers from steering borrowers into loans that cost more than appropriate;

 Prevent mortgage servicers from advancing a foreclosure when the homeowner is in the process of receiving a loan modification;

 Give homeowners a private right of action to seek financial redress from mortgage lenders and servicers that violate these 
protections; and 

 Give borrowers the right to a timely notification on their loan modification status and rights to appeal modification denials.

 Should we expect enhanced protections or just more disclosures to increase awareness?

11

CFPB NOVEMBER 2021 RFI ON HMDA
 CFPB issued a Request for Information (RFI) on November 16, 2021, to seek input on rules implementing the Home 

Mortgage Disclosure Act (HMDA). The CFPB plans to review recent changes to the rule and evaluate their 
effectiveness. This evaluation will strengthen the CFPB’s ability to maintain a fair, competitive, and non-discriminatory 
mortgage market.

 The CFPB is seeking comments on its plans to assess effectiveness of HMDA. Specifically, the CFPB will focus on:
 Institutional coverage and transactional coverage;

 Data points;

 Benefits of the new data and disclosure requirements; and

 Operational and compliance costs.

 The CFPB welcomes the public’s input, and the RFI will remain open for 60 days after publication in the Federal 
Register.

 The RFI follows an August 2021 HMDA report, which found that mortgage lenders more often deny credit and charge 
higher interest rates to Black and Hispanic applicants than they do to white applicants, and a July 2021 CFPB 
analysis of mortgage lending patterns within the Asian American Pacific Islander (AAPI) communities.

12
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BIDEN’S TAKE ON HUD DISPARATE IMPACT RULE

 In a memo on 1/26/2021, President Biden ordered HUD to “as soon as practicable, take all steps 
necessary to examine the effects of” the final rule issued by HUD in September 2020 (“2020 Rule”) revising 
its 2013 Fair Housing Act (“FHA”) disparate impact standards (“2013 Rule”). 

 With regard to the 2020 Rule, the memorandum provides that:
 The effects of the 2020 Rule that HUD must examine include the effect amending the 2013 Rule has had on HUD’s 

statutory duty to ensure compliance with the FHA

 Based on this exam, HUD must take any necessary steps, as appropriate and consistent with applicable law, to 
implement the FHA’s requirements that HUD administer in a manner that affirmatively further fair housing and HUD’s 
overall duty to administer the FHA including by preventing practices “with an unjustified discriminatory effect.”

 The 2020 Rule has been widely criticized by consumer advocates and HUD’s proposal of the 2020 Rule 
met with strong criticism from Democratic lawmakers. As a result, the 2020 Rule will likely face an uphill 
battle to remain intact when reviewed by new HUD leadership.

 No deadline was established to complete the review.

13

HUD PROPOSES TO REINSTATE 2013 FHA DISCRIMINATORY EFFECTS 
STANDARD

 In 2020, HUD published a rule titled “HUD's Implementation of the Fair Housing Act's Disparate Impact 
Standard." Prior to the effective date of the 2020 rule, the U.S. District Court for the District of 
Massachusetts issued a preliminary injunction in Massachusetts Fair Housing Center v. HUD, staying 
HUD's implementation and enforcement of the rule. 

 Consequently, the 2020 Rule never took effect. 

 After reconsidering the 2020 Rule, HUD is proposing to recodify its previously promulgated rule titled, 
“Implementation of the Fair Housing Act's Discriminatory Effects Standard,” which remains in effect due to 
the preliminary injunction. 

 HUD believes the 2013 Rule better states Fair Housing Act jurisprudence and is more consistent with the 
Fair Housing Act's remedial purposes. HUD's proposal to recodify the 2013 rule has been published at 86 
FR 33590 in the Federal Register. Comments on the proposal are due by 8/24/2021.

 HUD's proposal to recodify the 2013 rule was published at 86 FR 33590 in June 25th’s  Federal Register. 
Comments are due by August 24, 2021.
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CFPB SUMMER 2021 SUPERVISORY HIGHLIGHTS

 Fair lending findings
 Violations of HMDA involving Loan Application Register (LAR) inaccuracies

 Lenders violated Reg B “by engaging in acts or practices directed at prospective applicants that would have 
discouraged reasonable people in minority neighborhoods in Metropolitan Statistical Areas (MSAs) from applying 
for credit.”

 Redlining:

 “The Bureau’s examiners observed discouragement of people in minority neighborhoods from applying for credit by, among 
other things, locating offices in almost exclusively majority-white neighborhoods, only using pictures of white people in 
direct mail marketing campaigns, and publishing loan officer headshots of almost exclusively white people. Examiners 
noted these practices lowered the number of applications from minority neighborhoods relative to other comparable 
lenders.

 As demonstrated by our complaint against Townstone Financial, Inc., the CFPB will continue to combat redlining in all its 
forms in the 21st century.”

15

JOINT AGENCY COMBATTING REDLINING INITIATIVE, OCTOBER 2021

 The Department of Justice (DOJ) joined other federal agencies in announcing an increased focus 
on fair lending issues. 

 On October 22, 2021, DOJ announced a new initiative to crack down on “modern-day” redlining. 
DOJ is partnering with the CFPB, and the OCC in this initiative, which will also involve increased 
coordination among the three agencies, federal prosecutors, and state attorneys general. 

 To kick off the new initiative, DOJ, the CFPB, the OCC, and the U.S. Attorney’s Office for the 
Western District of Tennessee announced a consent order against Trustmark National Bank for 
alleged illegal redlining.
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DOJ’S 2021 COMBATTING REDLINING INITIATIVE

 In announcing DOJ’s Combatting Redlining Initiative (“Initiative”), Attorney General Merrick Garland explained the Agencies 
are committing to addressing modern-day redlining by making far more robust use of our fair lending authorities. He added 
that DOJ “will spare no resource to ensure that federal fair lending laws are vigorously enforced and that financial 
institutions provide equal opportunity for every American to obtain credit.”

 Under the Initiative, the agencies will:
 Use U.S. Attorneys’ Offices to ensure that fair lending enforcement takes advantage of local expertise on housing markets and credit needs;

 Extend DOJ’s analyses of potential redlining to non-depository institutions that DOJ indicated are originating the majority of mortgage loans;

 Strengthen DOJ’s partnership with financial regulatory agencies to ensure identification and referral of fair lending violations to DOJ; and

 Increase coordination with state attorneys general on fair lending matters.

 Acting Comptroller of the Currency Michael Hsu and CFPB Director Rohit Chopra seconded these elements of the Initiative. 
Acting Comptroller Hsu referred to an “all hands on deck” approach given difficulties in detection of redlining and associated 
investigation costs. Director Chopra’s comments focused on the use of AI in lending decisions. He advised regulated 
lenders that the CFPB will be “watching for digital redlining,” citing what he called “algorithmic bias” and the need for 
investigation of whether “discriminatory black box models are undermining th[e] goal” of equal opportunity.

17

DOJ INITIATIVE’S FOCUS ON DIGITAL REDLINING

 The Initiative will expand enforcement in other ways. It will scrutinize lenders’ algorithms in order to target 
so-called “digital redlining.” CFPB Director Rohit Chopra identified this as a priority and cited studies 
concluding there was an algorithmic bias against Black mortgage applicants.

 The CFPB also has recently expressed a willingness to pursue a broader “discouragement” theory of 
redlining. Under this more expansive “discouragement” theory, the CFPB may evaluate the entirety of a 
lender’s practices, including their marketing strategies and the racial makeup of their employees, to 
determine whether such practices might discourage reasonable people in minority neighborhoods from 
seeking credit, a mortgage, or other services.

 Even lenders who treat white and minority prospective customers equally may be open to redlining risks 
under this theory. For example, the CFPB has said that, in its view, sending marketing materials to all 
prospective customers that feature only white models and white employee headshots could support a 
redlining claim because the materials could be viewed as discouraging minority applicants from seeking a 
lender’s services.
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TAKEAWAYS FROM DOJ TRUSTMARK SETTLEMENT, OCTOBER 2021

 The complaint focuses in part on location of physical branches and the number of mortgage loan officers in 
those branches. This is a common element in traditional redlining analysis, and it appears that past is 
prologue in terms of federal banking agencies continuing to look to physical location despite the rise in 
online mortgage lenders. The same is true for the analysis of applications and originations as compared to 
those of peer firms.

 Regulated entities should also consider CFPB Director Chopra’s comments on the use of AI in lending, 
including the supposed “black box” aspect of AI that impacts a lender’s ability to determine the basis for a 
particular lending decision and, therefore, the principal reasons for the decision.

 The consent order presents a lengthy, detailed explanation of how the Agencies expect mortgage loan 
originators to meet their fair lending obligations. Regulated entities can compare the elements of their fair 
lending programs with the elements identified in the consent order as a way to identify possible gaps.

19

CADENCE BANK SETTLEMENT, 2021

 The Justice Department’s Civil Rights Division and the U.S. Attorney’s Office for the Northern District of Georgia announced 
an agreement to resolve allegations that Cadence “redlined” predominantly Black and Hispanic neighborhoods in 
metropolitan Houston, Texas. Redlining is when a lender avoids providing services, like loans, to people in predominantly 
minority neighborhoods due to race, color, or national origin.

 Cadence will pony up over $4.7 million to expand credit opportunities for Houston residents. It also will pay $3 million in 
fines assessed by the OCC, which referred the matter to the Justice Department.  Other actions Cadence will take as part 
of the settlement include:
 Pay $750,000 to develop “community partnerships to provide services that increase access to residential mortgage credit in those 

neighborhoods”

 Invest at least $625,000 for advertising, outreach, consumer financial education, and credit repair initiatives

 Dedicate at least four mortgage loan officers to majority-Black and Hispanic neighborhoods in Houston

 Open a new branch in one of those neighborhoods

 Employ a director of community lending and development who will oversee these efforts and work in close consultation with the bank’s
leadership

 Cadence has more than $18 billion in assets, with branches in Texas, Georgia, Alabama, Florida, Mississippi, and 
Tennessee. About 40 percent of its home mortgages are in metro Houston.

20
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CADENCE BANK SETTLEMENT, 2021

 A Justice Department suit filed in the Northern District of Georgia alleged that Cadence Bank had violated the Fair Housing 
Act and the Equal Credit Opportunity Act from 2013 to 2017 by redlining mainly Black and Hispanic neighborhoods. In 
addition, the suit alleged “that Cadence’s branches were concentrated in majority-white neighborhoods, that the bank’s loan 
officers did not serve the credit needs of majority-Black and Hispanic neighborhoods, and that the bank’s outreach and 
marketing avoided those neighborhoods.”

 Acting U.S. Attorney Kurt R. Erskine said, “The Fair Housing Act and Equal Credit Opportunity Act are intended to provide 
equal treatment for all people in their pursuit of home ownership and financing. This case highlights the need for vigilance in 
addressing practices which treat certain communities unfairly, and has led to an agreement with Cadence Bank intended to 
improve the fairness of its business practices and to make remedial financial investments in the negatively impacted 
communities. This office will continue in its efforts to eliminate housing and credit discrimination.”

 “When banks fail to provide equal access to credit in communities of color, they violate our civil rights laws and they deprive 
people in those communities of the opportunity to build wealth,” said Assistant Attorney General Kristen Clarke of the 
Justice Department’s Civil Rights Division. “Redlining is an illegal practice that has far-reaching consequences for people of 
color, their families and for the neighborhoods where they live. The Civil Rights Division will continue to enforce our nation’s
fair lending laws to ensure that qualified applicants and borrowers can access credit and invest in their financial futures 
without facing unlawful barriers.”

21

TRUSTMARK SETTLEMENT FOR ALLEGED REDLINING, OCTOBER 2021

 DOJ, the U.S. Attorney’s Office for the Western District of Tennessee, the CFPB, and the OCC announced 
the first settlement under the Initiative, an agreement with Trustmark National Bank (“Trustmark”) to resolve 
allegations the bank engaged in discriminatory lending by redlining minority neighborhoods in Memphis, 
Tennessee. 

 The OCC referred the matter to DOJ and the CFPB (the “Agencies”) based on its findings in a fair lending 
exam. In the complaint, the Agencies alleged Trustmark did not market, offer, or originate home loans to 
consumers in minority neighborhoods in the Memphis area. They further alleged that only four of 
Trustmark’s 25 full-service branches were in majority Black and Hispanic census tracts even though half of 
the census tracts in Memphis are majority-minority.

 The complaint also focused on allegedly inadequate fair lending monitoring, including allegedly deficient 
policies and procedures, lack of internal governance and oversight of fair lending matters, lack of fair 
lending risk assessments until 2018, and failure to take fair lending into account in branching decisions or 
new loan products until 2018.
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TRUSTMARK SETTLEMENT FOR ALLEGED REDLINING, OCTOBER 2021

 HMDA data played a prominent role in the allegations, with the Agencies asserting that the percentage of 
residential mortgage loan applications Trustmark received from borrowers in majority Black and Hispanic 
census tracts and the percentage of mortgage loans made to borrowers in those tracts was far below the 
percentages of Trustmark’s peer lenders in the Memphis area. The Agencies alleged Trustmark had no 
legitimate, non-discriminatory reason for this statistically significant disparity.

 Based on these allegations, the Agencies asserted claims for violation of the Fair Housing Act, the ECOA, 
and a derivative claim for violation of the Consumer Financial Protection Act based on the ECOA violation. 

 Under the proposed consent order, Trustmark will pay a $5 million civil money penalty to the CFPB, with a 
credit for the $4 million civil money penalty paid to the U.S. Treasury under a separate agreement with the 
OCC. In addition, Trustmark must invest $3.85 million in a loan subsidy program to increase mortgage 
credit access in Memphis neighborhoods impacted by the allegedly illegal redlining.

23

TRUSTMARK SETTLEMENT FOR ALLEGED REDLINING, OCTOBER 2021
 More than half of the consent order is devoted to significant and wide-ranging policies, procedures, and programs 

Trustmark must implement and follow. These include:
 Fair lending compliance;

 Fair lending training;

 Preparing a community credit needs assessment, which is a research-based market study to help Trustmark identify the needs for financial 
services in the Memphis lending area;

 Designating a full-time community development manager;

 Physical expansion to serve majority Black and Hispanic census tracts;

 Implementing a community development partnership program;

 Developing and implementing an advertising, outreach, and education plan, including spending at least $200,000 per year on advertising, 
outreach, consumer financial education, and credit counseling in the Memphis lending area;

 Targeted advertisements designed to generate mortgage loan applications from qualified applicants in majority Black and Hispanic census 
tracts in the Memphis lending area;

 Providing four outreach programs per year for entities engaged in residential mortgage lending in majority Black and Hispanic census tracts; 
and

 Developing and implementing a consumer education program.
24
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BIDEN CALLS FOR EXPANSION OF CRA SCOPE

 During his campaign, President Biden called for an expansion of the Community Reinvestment 
Act.  CRA currently applies only to banks, but President Biden has proposed expanding it to 
FinTechs, non-bank lenders, and insurance companies. 

 He also proposed requiring institutions to provide a statement outlining their commitment to the 
public interest and to “close loopholes that would allow these institutions to avoid lending and 
investing in all of the communities they serve.”

 This appears to signal the Biden administration’s desire to impose stringent requirements around 
the delineation of assessment areas and qualified lending activities under the CRA.

25

APPRAISALS, GOVERNMENT CREDIT REPORTING & AI

 Biden has proposed setting a national standard for housing appraisals to “tackle racial bias that leads to 
homes in communities of color being assessed by appraisers below their fair market value.”  The standard 
would be designed to ensure that appraisers have adequate training and a full appreciation for 
neighborhoods and do not hold implicit biases because of a lack of community understanding. 

 Appraisers are already prevented from discriminating on the basis of race by the Fair Housing Act and 
analogous state laws. 

 President Biden’s campaign platform called for the establishment of a government credit reporting agency 
within the CFPB. The stated goal is to provide consumers with a government option that seeks to ensure 
the algorithms used for credit scoring have no discriminatory impact, and accept non-traditional sources of 
data like rental history and utility bills to establish credit.

 Some Democrats in Congress, including Vice President Harris, have expressed concerns about the use of 
alternative data and the associated risk of discrimination through algorithmic bias and data driven lending 
decisions.

26
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CFPB CLARIFIES DISCRIMINATION BY LENDERS ON THE BASIS OF SEXUAL 
ORIENTATION AND GENDER IDENTITY IS ILLEGAL (3/9/2021)

 “In issuing this interpretive rule, we’re making it clear that lenders cannot discriminate based on 
sexual orientation or gender identity,” said CFPB Acting Director David Uejio. “The CFPB will 
ensure that consumers are protected against such discrimination and provided equal 
opportunities in credit.”

 This prohibition includes discrimination based on actual or perceived non-conformity with 
traditional sex- or gender-based stereotypes, and discrimination based on an applicant’s social or 
other associations. The CFPB’s interpretive rule clarifies that lenders cannot discriminate on the 
basis of sexual orientation or gender identity and that individuals with those characteristics must 
be afforded equal opportunities to access credit. 

27

FAIR LENDING FOR ALL ACT PROPOSES STIFFER ECOA PENALTIES AND 
CFPB TESTING OFFICE

 Expanding the ECOA prohibited bases to include applicant’s sexual orientation or gender identity, as well as their zip code or census tract.

 Establishing an Office of Fair Lending Testing (Testing Office) within the CFPB headed by a Director appointed for five-year terms by the Director of the 
CFPB.

 The Testing Office would engage in “mystery shopping”-style testing of lending institutions, using investigators posing as loan applicants to gather information on various 
institutions’ lending practices.

 Evidence of violations of ECOA would be referred to the Attorney General for appropriate legal actions and would be provided to Congress in the form of a comprehensive 
report.

 Imposing new criminal penalties for violations of ECOA, including:

 Fines up to $50,000 or one year in prison for knowing and willful individual violations.

 Fines up to $100,000 or up to twenty years in prison for individuals who engage in a pattern or practice of knowing and willful discrimination.

 Fines up to 100% of compensation received during the time period in which the violations occurred or 1-3 years preceding their discovery, and imprisonment for up to five years 
for any executive officer or director of a board of any lender who causes such lender to engage in a pattern or practice of knowing and willful discrimination.

 Requiring the CFPB to review loan applications and application processes used by lenders for compliance with federal law, and to prevent the use of 
applications or processes deemed non-compliant.

 Amending HMDA to require lenders to gather and report information that includes the number and dollar amount of mortgage loans and completed 
applications grouped according to the applicants’ zip code, religion, marital status, and sexual orientation. (Of course, Regulation B separately makes it 
illegal to ask a loan applicant for most of these data points, and the bill fails to address that problem.)

28
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OCC BULLETIN 2021-41:  PROPOSAL TO RESCIND AND 
REPLACE 2020 COMMUNITY REINVESTMENT ACT RULE

 On September 8, 2021, the OCC issued a proposal to rescind the Community Reinvestment Act (CRA) 
rule published in June 2020 and replace it with rules based largely on the rules adopted jointly by the 
federal banking agencies in 1995. 

 The proposed rules would align the OCC’s CRA rules with the current Board of Governors of the FRB and 
FDIC rules and thereby facilitate the on-going interagency work to modernize the CRA regulatory 
framework and create consistency for all insured depository institutions.

 Many aspects of the OCC’s CRA 2020 rule remain in transition and have not yet been implemented (i.e., 
banks are still subject to the 1995 rule in most respects). Therefore, the OCC anticipates that the proposed 
rules would have a limited impact on national banks and savings associations. Transition considerations 
are, however, discussed in detail in the preamble of the proposed rules.

 Comments were due by October 29, 2021.

29

PURPOSE OF CRA

 Congress enacted the CRA in 1977 to encourage insured depository institutions (IDIs) to help 
meet the credit needs of their entire communities, including low- and moderate-income (LMI) 
neighborhoods, consistent with safe and sound lending practices. Specifically, Congress found 
that 

1. Regulated financial institutions are required by law to demonstrate that their deposit facilities serve the 
convenience and needs of the communities in which they are chartered to do business; 

2. The convenience and needs of communities include the need for credit as well as deposit services; and 

3. Regulated financial institutions have continuing and affirmative obligations to help meet the credit needs of the 
local communities in which they are chartered.”

30
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WHAT DO WE DO IN THE INTERIM??

 Under this proposal, the June 2020 Rule would remain in effect until replaced by final rules based on this 
proposal. The OCC proposes to apply a transition for replacing certain aspects of the June 2020 Rule (e.g., 
bank type changes, approved strategic plans, and qualifying activities). Subsequently, as part of the 
ongoing interagency CRA rulemaking, the OCC would propose a joint revised CRA rule to replace the rules 
in this proposal.

 The OCC’s June 2020 Rule included a transition provision, effective October 1, 2020, to provide for an 
orderly move to the new regulatory framework. As a result, many aspects of the 1995 Rules remain in 
effect, limiting the potential disruption associated with the proposed reversion to CRA rules based on the 
1995 Rules. 

 The OCC is considering an effective date of January 1, 2022, for any final rules, provided they are 
published by December 1, 2021. A January 1, 2022, effective date would provide all stakeholders with 
certainty regarding the applicable rules and would eliminate the need for banks to continue to expend 
resources developing new systems necessary for compliance with the June 2020 Rule. 
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PROPOSED CRA TRANSITION RULES

 The June 2020 Rule resulted in a change for some banks due to changes in the bank asset-size 
thresholds. For example, certain ISBs became small banks (i.e., banks with assets between $326 million 
and $600 million) and certain large banks became intermediate banks (i.e., banks with assets between 
$1.305 billion and $2.5 billion). These banks are subject to different performance standards for activities 
conducted on or after October 1, 2020, than they were prior to that date. 

 OCC-regulated large banks under the 1995 Rules that became intermediate banks under the June 2020 
Rule were no longer required to collect data for calendar years 2021 forward. Under the proposed rules, 
many of these banks would transition back to their prior bank type based on the proposed asset-size 
thresholds.  As a result, reinstated data collection and reporting requirements would apply to banks 
redesignated as large banks under the proposed rules. Subject to annual adjustment, prior bank types:
 Small banks would be banks with less than $330 million in assets, 

 Intermediate small banks (ISBs) would be banks with at least $330 million but less than $1.322 billion, and 

 Large banks would be banks with assets of $1.322 billion or more
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PROPOSED TRANSITION RELATIVE TO CRA BANK TYPES

 Under the 1995 Rules, the OCC would have required banks that transitioned from ISBs to large 
banks to begin collecting loan data as provided in proposed 12 CFR 25.42 1 year after the bank 
type changed. 

 Therefore, if the proposed rules take effect on January 1, 2022, the OCC would require 
newly classified large banks to begin collecting data on January 1, 2023, and reporting 
required and optional data the following year. 

 For banks that would transition from small bank to ISBs under the proposed rules, the OCC 
would not provide additional time to transition to the ISB performance standards; however, 
the OCC would consider the change in bank type as part of the bank’s performance context when 
evaluating the bank’s CRA performance.
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OCC CRA QUALIFYING ACTIVITIES PER JUNE 2020 RULE

 As of the effective date of the final rules, the OCC would rescind the qualifying activities criteria in 
the June 2020 Rule and replace it with the 1995 Rules’ home mortgage loan, small business 
loan, small farm loan, consumer loan, and CD definitions. 

 Also, as of the effective date of any final rules, the definitions related to the qualifying activities 
criteria in the June 2020 Rule, including the compensation, distressed area, underserved area, 
CRA-eligible business, CRA-eligible farm, small loans to businesses, small loans to farms, 
partially, and primarily definitions would revert to the applicable definitions under the 1995 Rules 
or be eliminated. 

 The OCC proposes to address these changes by explaining that OCC-regulated banks would 
receive consideration in their CRA examinations for activities that met the qualifying 
activities criteria or definitions that were in effect at the time that the bank conducted 
those activities.
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CFPB ISSUES PROPOSED RULE ON 
DODD FRANK ACT’S §1071

SEPTEMBER 1, 2021

35

1071 PROPOSAL

 CFPB (Sept. 1, 2021) released a proposed rule and request for comment on a proposed rule to implement Dodd-
Frank Act Section 1071 into Regulation B, which requires lenders to collect and disclose data on lending to women 
and minority-owned small businesses
 CFPB’s 1071 resources page includes a timeline of events, summary of the proposal and a Table of Contents for reading the 

proposed rule (it’s 918 pages long!)

 Goals of facilitating enforcement of fair lending laws and enabling identification of business and community development needs and 
opportunities for women-owned, minority-owned, and other small businesses

 The data to be reported includes data known to the bank itself, data provided by applicants, and data provided by 
third parties connected to the transaction. Data points include a variety of financial and organizational information 
related to the transaction itself, as well as to the small business entity (e.g., gross revenue, number of employees, 
age of business, etc.).

 Under the proposal, banks would be required to collect demographic information pertaining to a small business's 
principal owners (e.g., minority-owned business status, women-owned business status). The proposed rulemaking 
contains a number of conditions on how the information is collected, including that applicants are not required to 
provide such information and that financial institutions must ensure collected demographic information remains siloed 
and private.
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1071 PROPOSAL – WHO AND WHAT ARE COVERED?

 “Covered financial institution” – there is NO asset-based threshold

 Entity that originates 25 or more “covered credit transactions” to small businesses in each of 2 preceding calendar years

 From the Summary: “only the financial institution that made the final credit decision approving the application before 
closing or account opening would count the transaction for purposes of meeting the origination threshold for coverage.”

 “Covered application”

 Uses Reg. B’s definition, which is “an oral or written request for a covered credit transaction that is made in accordance 
with procedures used by a financial institution for the type of credit requested.” 

 Excluded, and would be further clarified by final regulation: 

 Reevaluation requests
 Extension requests
 Renewal requests on an existing business credit account (unless the request seeks additional credit amounts)
 Inquiries
 Prequalification requests

1071 PROPOSAL – “COVERED CREDIT TRANSACTIONS” 

 “Covered Credit Transactions” meet the definition of business credit under Reg. B
 Included:

 Loans
 Lines of credit
 Credit cards
 Merchant cash advances (MCAs; are high-cost products normally offered by nonbank lenders)
 Agricultural-purpose credit
 HMDA-reportable loans and lines

 Excluded:
 Factoring
 Trade credit (financing arrangements wherein a business acquires goods or services from another business without making 

immediate payment to the business providing the goods or services)
 Public utilities credit
 Securities credit
 Incidental credit
 Leases
 Consumer-designated credit used for business purposes
 Credit secured by certain investment properties
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1071 PROPOSAL – “SMALL BUSINESS” 

 “Small business” is one that had $5 million or less in gross annual revenue for the preceding 
fiscal year

 Mostly the same definition as “small business concern” under the Small Business Act (but CFPB is seeking SBA’s 
approval for this alternative/simplified standard)

 Would cover only small businesses (including those that are women- or minority-owned, and otherwise), not all 
women-owned businesses and minority-owned business (regardless of size), and small businesses

 Since “almost all women-owned and minority-owned businesses [99.9%] are ‘small business concerns’ as that term is 
currently defined by the SBA.” 

 Would therefore exclude any large business, even if it’s women- or minority-owned

1071 PROPOSAL – DATA POINTS

 Data points collected on a calendar-
year basis and reported by June 1 of 
the following year

 CFPB data points chart
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1071 PROPOSAL – DATA POINTS GENERATED BY LENDER

 For all applications: 
 Unique identifier for each covered application or covered credit transaction

 Application date

 Application method (in-person, telephone, mail, online)

 Application recipient (application received directly or indirectly via an unaffiliated third party)

 Action taken on the application (originated, approved but not accepted, denied, withdrawn by applicant, incomplete)

 Action taken date

 Denial reasons (if application denied, up to 4)

 For only originated or approved but not accepted applications:
 Amount originated or approved

 Interest rate

 Total origination charges

 Broker fees

 Initial annual charges

 Additional cost for merchant cash advances or other sales-based financing

 Prepayment penalties

1071 PROPOSAL – DATA POINTS PROVIDED BY APPLICANT

 Provided by applicant or from an unaffiliated third party: 
 Type of credit being applied for:

 Type (including information on guarantee, if any)

 Purpose

 Amount applied for

 Information related to the applicant’s business:

 Census tract based on an address or location provided by the applicant

 Gross annual revenue (GAR) for the applicant’s preceding fiscal year

 Six-digit North American Industry Classification System (NAICS) code for the applicant

 Number of the applicant’s non-owner workers (full-time, part-time, seasonal, and contractors)

 Applicant’s time in business (years)

 Number of principal owners

 Defines “principal owner” as a natural person who directly owns 25% or more of the equity interests of a business

 Therefore there cannot be more than 4 principal owners
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1071 PROPOSAL – DEMOGRAPHIC INFORMATION

 Lender must ask the applicant to provide ethnicity, race, and sex information for at least one principal 
owner
 If applicant does not provide the information, institution must collect at least one principal owner’s race and ethnicity (but 

not sex) via visual observation and/or surname if the institution meets in person with any principal owners (including 
electronic media with enabled video)

 Minority-owned business status and women-owned business status would only be reported on the basis of 
information the applicant provides specifically for Section 1071 purposes
 Institutions would not be permitted or required to report this based on visual observation, surname, or any other basis

 The NPRM would also permit the reuse of certain previously collected data in certain circumstances. A 
covered financial institution would be permitted, but not required, to reuse previously collected data to 
satisfy the requirement to collect and report certain data points if: 
1. The data were collected within the same calendar year as the current covered application; and

2. The financial institution has no reason to believe the data are inaccurate.

1071 PROPOSAL – DEMOGRAPHIC INFORMATION

 Demographic data points of principal owners or ownership status

 Minority-owned business status and women-owned business status – report applicant’s response (Yes, No, “I do not wish to provide
this information”)

 Would also report whether it is reporting this information based on previously collected data

 Again, report solely based on applicant-provided information; NO verification or visual observation and/or surname reporting is required or permitted

 Ethnicity, race, and sex of the applicant’s principal owners

 If reported by applicant: report aggregate and disaggregated categories (for ethnicity and race); applicant did not wish to provide the information; or 
applicant did not respond (as applicable)

 Lender is required to inform applicant that it is not required to provide this information

 If reported based on visual observation or surname: report ethnicity and race (but not sex) for at least one principal owner, and report only the 
aggregate categories; for other principal owners, report the applicant did not wish to provide the information or the applicant did not respond

 Sex: principal owners may self-describe their sex (instead of or in addition to choosing male or female); CFPB is seeking comment on whether and 
how the collection of principal owners’ sex should incorporate sexual orientation and gender identity
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1071 PROPOSAL – SAMPLE DATA COLLECTION FORM

 On pages 803 and 
804 of the proposal

1071 PROPOSAL

 Sample data collection form includes a notice to 
applicants that the financial institution is not permitted 
to discriminate on the basis of an applicant’s minority-
owned business status, women-owned business 
status, or on any principal owner’s ethnicity, race, or 
sex
 Lenders are required to provide this non-discrimination 

notice to applicants

 No verification standard – may rely on statements from the 
applicant

 Permitted (but not required) to reuse previously collected 
data to satisfy the requirement to collect and report certain 
data points if: 

 Data were collected within the same calendar year as the 
current covered application; and 

 Institution has no reason to believe the data are inaccurate
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1071 PROPOSAL – REPORTING DATA

 Lenders will be required to provide certain identifying information about themselves as part of submission
 TIN, LEI, RSSD IT, type of institution, parent entity, etc.

 CFPB will provide technical instructions for the submission of data in a Filing Instructions Guide (FIG) and related 
materials and data would be due by June 1 of the following year

 Like HMDA data, information will be made available to the public, after scrubbed for PII
 Data would be available on CFPB’s website, or lender would provide it upon request

 CFPB will conduct a “balancing test,” to assess benefits vs. risks of public disclosure

 After first year of data is received, CFPB will issue a policy statement on this

 CFPB-provided statement for this:

 Small Business Lending Data Notice

 Data about our small business lending are available online for review at the Consumer Financial Protection Bureau’s website at [a 
designated Bureau website]. The data show the geographic distribution of our small business lending applications; information about 
our loan approvals and denials; and demographic information about the principal owners of our small business applicants. The 
Bureau may delete or modify portions of our data prior to posting it if the Bureau determines that doing so would advance a privacy 
interest. Small business lending data for many other financial institutions are also available at this website.

1071 PROPOSAL – FIREWALL AND RECORD RETENTION

 Lenders must have a “firewall” in place to ensure lenders don’t use information in the process

 Keep applicant’s responses to institution’s request for demographic information in a file or document that is 
discrete or distinct from the application and its accompanying information

 For example, such information could be collected on a paper that is separate from the rest of the application form.

 Responses to institution’s request “need not be maintained in a separate electronic system, nor need they be removed 
from the physical files containing the application. However, the financial institution may nonetheless need to keep this 
information in a different electronic or physical file”

 Record retention: 3 years after “small business lending application register” (SBLAR? Small 
Business LAR?) is submitted to the CFPB

 In addition, evidence of compliance should be retained, including applications, files or documents that are kept 
separate from credit applications
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1071 PROPOSAL – TIMING 

 Proposal has a 3-month comment period

 Final rule would become effective 90 days after publication in the Federal Register; but 
compliance would not be required until approximately 18 months after publication

 2 alternative approaches were also presented for comment: 

 One would allow 2 years from the publication date for compliance

 Second would set different compliance deadlines based on the institution’s size

 Transition period proposed would allow institutions to begin collecting data 12 months prior to the compliance date

 Would permit institutions to “use either the two calendar years immediately preceding the effective date or the second and 
third years preceding the compliance date to determine coverage”

 Patti D. Joyner, CRCM

 CEO & Founder

 Financial Solutions for Growing 
Companies, Inc.

 www.finsolinc.com
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