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2021 OVERDRAFT PRACTICES:  BANKS’ OPTIONS FOR OVERDRAFTS

 Ad hoc decision to pay or return items

 Automate transfers to cover overdrafts from other deposit accounts

 Manually transfer funds to cover overdrafts from other deposit accounts

 Assign a $ amount to allow overdrafts up to a limit at the account level

 Offer overdraft lines of credit governed by Regulation Z

 Offer Bounce Protection – automated overdraft program

 Offer small dollar low cost closed-end loans

 Banks are overly reliant on ODP fees as primary source of fee income

 Is it Pay Day lending without an Annual Percentage Rate (APR) disclosure

 Low-Income consumers bearing the brunt of the cost

 Misleading and confusing advertising and disclosures result in an uninformed consumer who misuses the programs
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PRIMARY REGULATORY CONCERNS

 Marketed as a line of credit and use of the overdraft was highly encouraged

 “Why wait until payday?  Pay those unexpected bills today with no worries!  Gotcha covered!”

 Marketing ODP linked to “Free” accounts, implying no fees for payment of overdrafts

 No clear definition of when ODP will apply

 Checks, ATM withdrawals, POS transactions, etc.

 Artificial inflation of available deposit balances including the ODP limit and no alert that 
withdrawal will cause ODP fee

 Fees can easily use the ODP limit without the consumer realizing it
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BROOKINGS INSTITUTE

5https://www.brookings.edu/opinions/a-few-small-banks-have-become-overdraft-giants/?source=email

ALLY BANK ELIMINATES OVERDRAFT FEES (AS OF JULY 27, 2021)
 Get the facts.  We’ll provide you with more updates as they come in, always right here.  We’re saying ‘so long’ to overdraft fees.

 We reimbursed overdraft fees in early 2020, as a way to help during the pandemic. Now, they’re gone for good. What our leaders say about this decision
The biggest shift occurred this month when Ally Bank said it would eliminate its $25 overdraft fee altogether, giving customers six days to get in the black 
again before it potentially limits how they use their accounts.

 We’re scrubbing all traces of overdraft fees.  You may notice leftover “overdraft fee” information throughout ally.com or other communications. We’re working 
on this, and plans are in motion to phase it out entirely.

 Applies to all Ally Bank accounts and there’s no catch.  We don’t charge overdraft fees or fees for insufficient funds, ever. We’re not going to increase any 
fees we do have or add new fees to offset this change. No requirements; no restrictions. No, really.  Overdrafts happen, we know that won’t change.

 If you do have an overdraft on your account, the only difference is that we don’t charge you a fee. Keep in mind, if a check or ACH transaction is returned to 
a merchant or to your account at another financial institution, they may charge you a fee for the returned transaction.  We also provide a free (and 
completely optional) overdraft transfer service.

 We’ll move money from your linked savings or money market account, in increments of $100, should you overdraft. Keep in mind, if you link an account for 
overdraft transfer service, those transfers count toward the limit of 6 withdrawals per statement cycle, but we’re continuing to reimburse excessive 
transaction fees as well.
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PNC BANK’S LOW CASH MODE

 A number of other banks are taking smaller but still notable steps. PNC Bank introduced a “low cash 
mode” service that alerts customers when their balance drops to $50, and again when it goes negative. 

 If that happens, they have at least 24 hours to make it right before they are hit with a $36 fee, capped at 
one fee per day.
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MORE BANKS REVOLUTIONIZING OVERDRAFT FEES

 Bank of America introduced a credit line called Balance Assist in October: For a $5 fee, 
customers can borrow up to $500 that they must repay in equal installments over the 
next three months.

 In May 2021, Chime, a popular financial technology firm that offers banking services, 
increased the limit of its SpotMe overdraft service to $200, which is recouped from the 
customer’s next paycheck.
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2010 EVERYDAY DEBIT CARD & ATM RULES  
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JULY 2010 EVERYDAY DEBIT RULE: OPT-IN

 Opt-in for ATM and one-time debit card transactions 
 Fed decided consumers would not exercise rights, and chose the conservative approach requiring OPT-IN

 Rule does not apply to overdrafts related to checks, ACH or recurring debit card transactions

 Four requirements:
 Provide opt-in notice, segregated from other info

 Provide reasonable opportunity to opt-in

 Obtain consumer’s affirmative consent

 Provide written confirmation to the consumer

 Ongoing right to change opt-in status

 Model form for compliance was provided
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OPT-IN NOTICE REQUIREMENTS

 Notice must be segregated from all other information and cannot be combined with an initial Reg 
E disclosure

 Very strict disclosure content rules

 The content must be “substantially similar” to the model form provided (Reg E Model A-9)

 Customize the opt-in notice content a great deal since overdraft service description, fees, limits 
and opt-in methods are all based on each bank’s policy 
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OPT-IN NOTICE CONTENTS

 Standard overdraft practices and the transaction types for which an ODP fee or charge may be imposed

 Standard or general overdraft practices, not just your policies for ATM and one-time debit transactions. 

 Dollar amount of all ODP fees or charges assessed

 If fee is calculated based of the # of times account has been overdrawn, the overdraft $$, or other factors, 
disclose maximum fee and the calculation.

 Maximum number of overdraft fees or charges per day, or no limit

 Consumer’s right to opt in for ATM and one-time debit card transactions under your overdraft service, 
including other consent methods by telephone , mail, online banking, etc.

 Identify alternative overdraft options you offer, including lines of credit or linked accounts as alternative 
plans for covering overdrafts
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OPT-IN NOTICE RESTRICTIONS

 Required notice may not contain any information not specified in, or otherwise permitted, by the rule –

 What is the impact on the Class Action Lawsuit against LGE Credit Union????

 Permitted modifications include:

 Content stating that the consumer has the right to opt in to, or opt out of, the payment of overdrafts under the 
institution’s overdraft service for other types of transactions, such as checks, ACH transactions, or automatic bill 
payments; 

 A means for the consumer to exercise this choice; and 

 Disclosure of the associated returned item fee and that additional merchant fees may apply. 

 Disclosure of the consumer’s right to revoke such consent at a later time.
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OPT-IN REQUIREMENT

 An “opt-in” by the consumer does not require the institution to cover a particular ATM or debit 
card overdraft, it only allows the institution to charge a fee if it does cover the transaction. 

 Consumers who “opt-in” have an ongoing right to revoke consent later

Opt-In Exceptions

 If you have a policy and practice of declining to cover ALL overdrafts on ATM or one-time debit 
card transactions with respect to a particular type of account, the notice and “opt-in” requirements 
do not apply to that account or group of accounts

 Final Rule does not apply to overdraft transactions other than by ATM or one-time debit, such as 
by check, Automated Clearing House (“ACH”) transactions or recurring debits

19

NON-DISCRIMINATION PROVISIONS

 Regulation includes two provisions designed to ensure that consumers do not feel compelled to opt in, and therefore 
have a meaningful choice with respect to the overdraft service and prohibit:
 Conditioning the opt-in

 Variation of account terms

 If a consumer does not “opt-in” to your institution’s overdraft payment services, you may decline ATM withdrawals and 
one-time debit card transactions that would overdraw the consumer’s account. 

Consumers Electing NOT to Opt-In

 You may elect to cover overdrafts in these circumstances, but may not charge a fee for doing so. 

 The Final Rule specifically prohibits declining the payment of a check, ACH transaction, or other type of transaction 
that may overdraw a consumer’s account, due to that consumer’s failure to “opt-in” to ODP service for ATM and non-
recurring debit card withdrawals. 
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ADDITIONAL OPT-IN RULES

 A consumer may affirmatively consent to or revoke prior consent for ATM and debit card overdraft 
service at any time

 You can always cover an overdraft of an ATM or one-time debit card transaction without a fee

 Institutions can and should continue to make overdraft payments discretionary

 Institutions can require a consumer to make an opt-in decision at account opening

21

NO EXCEPTIONS TO FEE PROHIBITION

 Under the final rule, banks cannot charge overdraft fees unless 
the bank has provided notice and obtained the consumer’s 
opt-in

 The final rule does not have any exceptions to the fee 
prohibition

 The final rule does permit institutions to collect amount 
overdrawn
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RECAP:  NEW COMPLIANCE PROCEDURES

 Before charging overdraft fee, you are required to:

 Provide notice about your service options

 Provide an opportunity to opt-in

 Obtain the opt-in

 Confirm the opt-in 

 Inform consumer of his or her right to revoke

 Notice and confirmation can be provided in writing or electronic form following appropriate 
protocol
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REGULATORY OVERSIGHT VIA CALL REPORT

 As of the March 31, 2015 Call Report, insured depository institutions with $1 billion or more in 
total assets that offer one or more deposit account products (other than time deposits) primarily 
intended for consumers will be required to report the amount of income earned from each of three 
categories of service charges on their consumer deposit account products.

 Overdraft related service charges

 Periodic maintenance charges

 Consumer customer ATM fees

 Other (to tie back to Statement of Income Service Charges on Deposit Accounts)
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CALL REPORT AS OF MARCH 2015

Schedule RI, item 5.b:  Noninterest Income:  Service Charges on Deposit Accounts
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FDIC SUPERVISORY HIGHLIGHTS 2019 REG MISTAKES
IN THE CONSUMER LIABILITY AND ERROR RESOLUTION PROCESS

 Incorrect calculation of consumer liability

 Misapplying timing requirements to determine consumer’s portion of liability regarding unauthorized transactions not 
involving an access device (e.g., ACH debits)

 Not beginning the investigation promptly when notified of a potential error

 Discouraging the filing of error resolution requests

 Not providing notice upon completion of the investigation

 Mitigating the Risk

 Maintaining tracking logs covering the various timing requirements to ensure compliance with Reg E’s requirements for 
error resolution and consumer notification

 Training new staff and conducting periodic refresher training for existing staff to ensure staff understands Reg E’s 
requirements

FDIC SUPERVISORY 
HIGHLIGHTS
JUNE 2019
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8 of 12 (67%) of 
2018 enforcement 

actions were 
deposit related!

FDIC 2019
SUPERVISORY 
HIGHLIGHTS
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FDIC 2020
Supervisory 
Highlights
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2020
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EARNED WAGE ACCESS

SMALL DOLLAR LENDING ENCOURAGED 

 March 26, 2020 Joint statement encouraging banks, savings associations and credit unions to 
offer responsible small-dollar loans to consumers and small businesses in response to COVID-19

 OCC, Fed, FDIC, NCUA, CFPB

 “Such loans can be offered through a variety of structures including open-end lines of credit, closed-end 
installment loans, or appropriately structured single payment loans”

 “further encouraged to consider workout strategies designed to help borrowers to repay the principal of the loan 
while mitigating the need to re-borrow”
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SMALL DOLLAR LOAN PRINCIPLES
 OCC, Fed, FDIC, and NCUA issued guidance on May 20, Interagency Lending Principles for Offering 

Responsible Small-Dollar Loans, May 2020
 Agencies “recognize the important role that responsibly offered small-dollar loans can play in helping customers meet their 

ongoing needs for credit from temporary cash-flow imbalances, unexpected expenses, or income shortfalls, including 
during periods of economic stress, natural disasters, or other extraordinary circumstances such as the public health 
emergency created by COVID-19.”

 Includes Core Lending Principles:
 Consistent with safe and sound banking

 Treat customers fairly

 Comply with applicable laws and regulations

 Effectively manage the risks associated with the products they offer, including credit, operational, and compliance

 Underwritten based on prudent policies and practices governing the amounts borrowed, frequency of borrowing, and 
repayment requirements

 Also includes reasonable loan policies, and sound risk management practices and controls 
39

CFPB FINES TD BANK FOR ITS OVERDRAFT PRACTICES

 The Consumer Financial Protection Bureau (Bureau) announced August 20, 2020 a settlement with TD 
Bank, N.A. regarding its marketing and sale of its optional overdraft service: Debit Card Advance (DCA). 

 The Bureau found that TD Bank’s overdraft enrollment practices violated the Electronic Fund Transfer Act 
(EFTA) and Regulation E by charging consumers overdraft fees for ATM and one-time debit card 
transactions without obtaining their affirmative consent, and that TD Bank engaged in deceptive and 
abusive acts or practices in violation of the Consumer Financial Protection Act of 2010 (CFPA). 

 The Bureau also found that TD Bank engaged in practices prohibited by the Fair Credit Reporting Act 
(FCRA) and its implementing Regulation V. Today’s consent order requires TD Bank to provide an 
estimated $97 million in restitution to about 1.42 million consumers and to pay a civil money penalty of $25 
million, totaling $122 million.
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TD BANK  OVERDRAFT   VIOLATIONS

 The Bureau found that when presenting DCA to new customers, TD Bank deceptively claimed DCA was a 
“free” service or benefit or that it was a “feature” or “package” that “comes with” new consumer-checking 
accounts. In fact, TD Bank charges customers $35 for each overdraft transaction paid through DCA and 
DCA is an optional service that does not come with a consumer-checking account. 

 When TD Bank enrolled some consumers in DCA over the phone, TD Bank deceptively described DCA as 
covering transactions unlikely to be covered by DCA. 

 In some instances, TD Bank engaged in abusive acts or practices by materially interfering with consumers’ 
ability to understand DCA’s terms and conditions. In some cases, TD Bank: 
 Required new customers to sign its overdraft notice with the “enrolled” option pre-checked without mentioning the DCA 

service to the consumer at all; 

 Enrolled new customers in DCA without requesting the customer’s oral enrollment decision; and 

 Deliberately obscured, or attempted to obscure, the overdraft notice to prevent a new customer’s review of their pre-
marked “enrolled” status in DCA.

41

TD  FCRA  VIOLATIONS

 The Bureau also found that TD Bank violated FCRA and Regulation V by failing to establish and 
implement reasonable written policies and procedures concerning the accuracy and integrity of 
consumer-account information it furnished to two nationwide specialty consumer reporting 
agencies. 

 The Bureau also found that TD Bank failed to conduct timely investigations of indirect consumer 
disputes concerning its furnishing to one of those specialty agencies.
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SUMMARY OF OVERDRAFT RULES AND REGULATIONS

 Regulation Z (TILA). Lines of credit require open-end credit disclosures and a periodic statement of the account; 
generally have an established credit limit; accrue interest on credit balances and may also assess fees; and are 
covered for advertising (§1026.5–§1026.16).

 Regulation DD (TISA). Disclosure requirements include overdraft fees, limits on transactions, periodic statement 
content and advertising (§1030.3, §1030.4 and §1030.11).

 Regulation E (EFTA). Section 1005.17 of Regulation E addresses requirements for charging consumers overdraft 
fees for ATM and everyday debit card transactions. The opt-in requirement covers consumer accounts for which an 
ATM or debit card has been or will be issued.

 A bank may only impose an overdraft fee for the payment of an ATM or one-time debit card transaction that 
overdraws an account if it has:
 Provided a disclosure of the bank’s overdraft services, including all required information

 Provided the consumer an opportunity to affirmatively consent or opt into the bank’s overdraft service for ATM and one-time debit card 
transactions

 Obtained the consumer’s affirmative consent or opt-in, including a notice that they have the right to revoke the consent at any time.

43

SUMMARY OF OVERDRAFT RULES AND REGULATIONS (CONTINUED)

 Unfair, Deceptive, or Abusive Acts or Practices (UDAAP). UDAAP is broad and could apply to virtually any inaccurate 
information, omissions or misinterpretations in printed or oral program descriptions, disclosures or advertising. It has the 
potential to affect any product, service, employee or department. The CFPB found that TD Bank had promoted its DCA 
product as free when there were fees to be assessed for the service.

 Regulation B (ECOA). Adverse actions taken or the manner in which overdraft programs are structured and administered, 
and the practices underlying decisions to pay or return items and impose fees could subject the bank to issues of fair 
treatment.

 Regulation V (FCRA). Overdraft programs are subject to rules regarding negative information reporting, dispute resolution 
and adverse actions taken by the bank.

 Vendor management and third-party oversight. Aspects of overdraft program implementation or management that is 
outsourced to third parties, including debt collection practices, must be actively overseen by the bank to ensure compliance.

 Joint guidance on overdraft protection programs. Interagency guidance was issued in 2005.

 Overdraft payment programs and consumer protection. FDIC FIL-81-2010 reaffirmed supervisory expectations for 
overdraft payment programs and provided specific guidance for automated overdraft payment programs.
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PROPOSED OVERDRAFT PROTECTION ACT OF 2021 – JUNE 2021

 U.S. Rep. Carolyn Maloney (D-NY) reintroduced legislation designed to crack down on predatory overdraft 
fees in June 2021.  Maloneyʻs bill, the Overdraft Protection Act of 2021, would establish fair and 
transparent practices for overdraft coverage programs.

 Specifically, the Overdraft Protection Act of 2021 would require that fees be “reasonable and proportional” 
to the cost of processing these transactions and the amount of the overdraft. Further, it would prevent 
institutions from re-ordering transactions to artificially increase their fees. Also, it would limit the number of 
fees they can charge to 1 per month and 6 per year. In addition, it would require that consumers opt-in to 
overdraft programs in the first place as opposed to being automatically enrolled in them.

 Finally, it seeks to improve transparency and disclosures and prohibit charging overdraft fees for “debit 
holds” that exceed actual transaction amounts.

 The legislation has been endorsed by several organizations, including Americans for Financial Reform, 
Center for Responsible Lending, Consumer Action, Consumer Reports, National Consumer Law Center, 
U.S. PIRG, The Leadership Conference on Civil and Human Rights, and Consumer Federation of America.
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PROPOSED STOP OVERDRAFT PROFITEERING ACT OF 2021

 U.S. Senators Cory Booker (D-NJ) and Elizabeth Warren (D-MA) today reintroduced legislation to crack down on 
exploitative overdraft fees that banks charge consumers when they make a purchase or pay a bill but don’t have 
sufficient funds in their account.

 The Stop Overdraft Profiteering Act of 2021 would ban overdraft fees on debit card transactions and ATM 
withdrawals, and limit fees placed for checks and recurring payments. It would also mandate that banks post 
transactions in a manner that minimizes overdraft and nonsufficient fund fees (often times, banks reorder transactions 
in such a way as to maximize overdraft fees, which can mean, in some cases, that the consumer faces multiple 
charges).

 “Exploitative and excessive overdraft fees allow banks to reap enormous profits at the expense of the most 
economically vulnerable people,” said Sen Booker. “Even when accounting for the temporary and uneven measures 
that the industry took to provide relief to consumers throughout the pandemic, banks continued to make billions of 
dollars of revenue last year on the backs of their most vulnerable consumers. Our bill will require banks to institute 
overdraft protections and transparency measures that protect consumers and put an end to the unfair practices that 
can often be the tipping point toward financial ruin for struggling families. Families emerging from this crisis cannot 
continued to be saddled by these burdensome and abusive practices.”

46

86



Overdraft Practices

Financial Solutions * November 2021

PROPOSED STOP OVERDRAFT PROFITEERING ACT OF 2021 (CONTINUED)

 Specifically the Stop Overdraft Profiteering Act of 2021 would:
 Prohibit overdraft fees on debit card transactions and ATM withdrawals.

 Prohibit financial institutions from charging more than one overdraft fee per month and no more than six overdraft 
fees in any single calendar year for check and recurring bill payment overdrafts.

 Limit check and recurring bill payment overdrafts fees and non-sufficient fund fees to an amount that is 
reasonable and proportional to the financial institution’s costs in providing the overdraft coverage.

 Mandate a three-day waiting period between when an individual opens a new account and when a financial 
institution may offer overdraft protection.

 Mandate that depository institutions post transactions in a manner that minimizes overdraft and nonsufficient fund 
fees.

 Increase other consumer disclosures related to overdraft coverage programs.
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