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Updated January 4, 2021

Introduction to Financial Services: Consumer Finance

Consumer finance refers to the borrowing and saving 
choices that people (i.e., households) make over time. 
These financial decisions can be complex and can affect 
financial well-being both now and in the future. 
Understanding why and how consumers make financial 
decisions is important when considering policy issues in 
consumer financial markets. Research on household finance 
suggests that all of the components of a household’s 
finances—income, consumption, savings, assets, and 
debts—are important to understand a household’s financial 
experience over time.  

Safe and affordable financial services are an important tool 
for most Americans to achieve financial security over the 
course of their lives. People use three types of financial 
products: credit, insurance, and financial investments. This 
CRS product focuses on the first category—credit products 
(loans) for household purposes.  

Consumer Debt 
Households typically borrow money for the following 
reasons:  

 Asset Building. Using credit to make investments can 
allow a household to build wealth over time (e.g., a 
mortgage or student loan). 

 Consumption Smoothing. Using credit to buy and 
consume now and pay later (e.g., a credit card).  

 Financial Shocks or Emergencies. Using credit to pay 
for unexpected expenses, such as a car or home repair, a 
medical expense, or a pay cut (e.g., a payday loan).  

Most households rely on credit to finance some expenses, 
either to avoid having to postpone consumption until 
sufficient funds have been saved or to avoid having to 
liquidate wealth that is being accumulated for other 
purposes, such as retirement.  

According to the Federal Reserve Bank of New York, 
mortgage debt is by far the largest type of debt for 
households, accounting for approximately 69% of 
household debt. Student debt (10.8%) is the second-largest 
household debt, followed by auto loans (9.5%) and credit 
cards (5.6%). As of the second quarter of 2020, household 
debt totaled $14.35 trillion. (See Figure 1 for more 
information on household debt as of the third quarter of 
2020.) 

Figure 1. Household Debt Breakdown in Q3 2020 

 
Source: Center for Microeconomic Data, Quarterly Report on 

Household Debt and Credit, Federal Reserve Bank of New York, 2020. 

Consumer Lending Regulation 
In economic theory, consumer lending markets that are 
competitive should lead to efficient outcomes for 
consumers; yet, sometimes, market inefficiencies may be 
observed. Common issues in consumer financial markets 
include (1) information asymmetries between financial 
firms and consumers and (2) behavioral biases that 
predictably bias consumers when making financial 
decisions. In these cases, government policy can potentially 
bring the market to a more efficient outcome. Policymakers 
still must monitor the benefits and costs of various 
regulatory approaches to determine whether a policy 
intervention will help or harm the market. 

Although each consumer financial market is governed by 
various distinct laws and regulations, three types of policy 
interventions are common.  

 Standardizing Consumer Disclosures. Financial 
products can be complex and difficult for consumers to 
fully understand. Mandated consumer disclosures are 
generally intended to give consumers more information 
about the costs and terms before they take out a new 
financial product, thus reducing information gaps in 
understanding. Standardized disclosures also can help 
consumers shop for the best terms, because all financial 
product terms are required to be disclosed in the same 
way. 

 Preventing Unfair, Deceptive, or Abusive Practices 
or Acts. Consumers seeking loans or financial services 
could be vulnerable, because some consumers may lack 
financial knowledge or be susceptible to behavioral 
biases. For this reason, certain consumer protection laws 
prohibit unfair, deceptive, or abusive acts or practices. 
These acts and practices can include both individual 
firm conduct and product features. 

 Ensuring Fair Lending. Fair lending laws prohibit 
discrimination in credit transactions based upon certain 
borrower characteristics, such as sex, race, religion, and 
age. These laws historically have been interpreted to 
prohibit discrimination, whether intentional or due to 
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disparate impact, in which a facially neutral business 
decision has a discriminatory effect on a protected class.  

Consumer Financial Protection Bureau 
The 2010 Dodd-Frank Wall Street Reform and Consumer 
Protection Act (P.L. 111-203) established the Consumer 
Financial Protection Bureau (CFPB) to implement and 
enforce federal consumer financial law while ensuring 
markets for consumer financial services and products are 
fair, transparent, and competitive.  

The CFPB generally has regulatory authority over providers 
of an array of consumer financial products and services, 
including deposit taking, mortgages, credit cards and other 
extensions of credit, loan servicing, consumer reporting 
data collection, and debt collection associated with 
consumer financial products. The CFPB’s authorities fall 
into three broad categories: rulemaking—writing 
regulations to implement laws under the CFPB’s 
jurisdiction; supervision—the power to examine and 
impose reporting requirements on financial institutions; and 
enforcement of various consumer protection laws and 
regulations. The act also directed the CFPB to develop and 
implement financial education initiatives, collect consumer 
complaints, and conduct consumer finance research. 

Selected Policy Issues 
This section highlights selected policy issues of 
congressional interest relating to consumer finance.  

The Economic Impacts on Consumers of the COVID-19 
Pandemic. Since March 2020, the economic impacts of the 
Coronavirus Disease 2019 (COVID-19) pandemic have 
caused many Americans to lose income and face financial 
hardship. Survey results suggest that since March 2020, half 
of all U.S. adults live in a household that has lost some 
employment income. As a result, many consumers have had 
trouble paying their loans. Loan forbearance has become a 
common form of consumer relief during the COVID-19 
pandemic. Loan forbearance plans are agreements that 
allow borrowers to reduce or suspend payments for a short 
period of time, providing extended time for consumers to 
become current on their payments. These plans do not 
forgive unpaid loan payments. The CARES Act (P.L. 116-
136) established consumer rights to be granted forbearance 
for many types of mortgages (Section 4022) and for most 
federal student loans (Section 3513). Moreover, financial 
regulatory agencies responded to the COVID-19 pandemic 
using existing authorities to encourage loan forbearance and 
other financial relief options for affected consumers. 
Although these efforts have prevented many consumers 
from falling delinquent so far, it is difficult to predict the 
trajectory of future COVID-19 outbreaks and their 
subsequent impacts on consumer credit markets. 

CFPB Regulation and Structure. In the decade since the 
CFPB was created, it has been actively engaged in many 
rulemakings. Policy debates concern whether the CFPB has 
appropriately balanced protecting consumers, credit access, 
and costs to industry. Significant and contentious CFPB 
rulemakings have regulated the payday lending and small-
dollar credit market, the mortgage market, and the debt 

collection market. In addition, the CFPB’s structure and 
budget continue to be debated by Congress. 

Credit Reporting. The credit reporting agencies (also 
called credit bureaus) collect and subsequently provide 
information to firms about the behavior of consumers when 
they participate in various financial transactions. Firms use 
consumer information to screen for consumer risks. For 
example, lenders rely upon credit reports and scores to 
determine the likelihood that prospective borrowers will 
repay their loans. Various policy issues related to credit 
reporting include how to address inaccurate or disputed 
consumer information; how to ensure consumers are aware 
of their rights, such as the right to dispute inaccurate 
information; and what information is fair to include in 
consumer credit reports, for example, whether medical debt 
or new types of consumer data should be included. 

Financial Technology. Financial technology, or fintech, 
refers to financial innovations that apply new technologies 
to a financial service or product. Related policy questions 
include whether the current regulatory framework 
appropriately fosters technological benefits while 
mitigating potential risks to consumer. The CFPB has 
launched several programs designed to reduce regulatory 
uncertainty for fintech products, facilitate industry and 
stakeholder coordination, and learn more about fintech 
services and products through research projects.  

CRS Resources 
CRS Report R45813, An Overview of Consumer Finance 
and Policy Issues 

CRS In Focus IF10031, Introduction to Financial Services: 
The Consumer Financial Protection Bureau (CFPB) 

CRS Report R46356, COVID-19: Consumer Loan 
Forbearance and Other Relief Options  

CRS Report R46578, COVID-19: Household Debt During 
the Pandemic 

CRS Insight IN11359, COVID-19: Financial Relief and 
Assistance Resources for Consumers 

CRS Insight IN11059, CFPB Finalizes New Payday 
Lending Rule, Reversing Prior Regulation 

CRS Report R44868, Short-Term, Small-Dollar Lending: 
Policy Issues and Implications 

CRS Report R46477, The Debt Collection Market and 
Selected Policy Issues 

CRS Report R44125, Consumer Credit Reporting, Credit 
Bureaus, Credit Scoring, and Related Policy Issues  

CRS Report R46332, Fintech: Overview of Innovative 
Financial Technology and Selected Policy Issues 

Cheryl R. Cooper, Analyst in Financial Economics   
IF11682
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PAYCHECK PROTECTION PROGRAM SECOND DRAW LOANS  
The Paycheck Protection Program (PPP) now allows certain eligible borrowers that previously 
received a PPP loan to apply for a Second Draw PPP Loan with the same general loan terms as 
their First Draw PPP Loan.  Second Draw PPP Loans can be used to help fund payroll costs, 
including benefits.  Funds can also be used to pay for mortgage interest, rent, utilities, worker 
protection costs related to COVID-19, uninsured property damage costs caused by looting or 
vandalism during 2020, and certain supplier costs and expenses for operations.  

  Full Forgiveness Terms 
Second Draw PPP Loans made to eligible borrowers qualify for full loan forgiveness if during 
the 8- to 24-week covered period following loan disbursement: 

• Employee and compensation levels are maintained in the same manner as required for the 
First Draw PPP loan;  

• The loan proceeds are spent on payroll costs and other eligible expenses; and 
• At least 60 percent of the proceeds are spent on payroll costs. 

Targeted Eligibility 
A borrower is generally eligible for a Second Draw PPP Loan if the borrower:   

• Previously received a First Draw PPP Loan and will or has used the full amount only for 
authorized uses; 

• Has no more than 300 employees; and 
• Can demonstrate at least a 25% reduction in gross receipts between comparable quarters 

in 2019 and 2020. 
Maximum Loan Amount and  

Increased Assistance for Accommodation and Food Services Businesses 
For most borrowers, the maximum loan amount of a Second Draw PPP Loan is 2.5x average 
monthly 2019 or 2020 payroll costs up to $2 million.  For borrowers in the Accommodation and 
Food Services sector (click HERE for NAICS 72 to confirm), the maximum loan amount for a 
Second Draw PPP Loan is 3.5x average monthly 2019 or 2020 payroll costs up to $2 million. 

How and When to Apply 
Borrowers can apply for a Second Draw PPP Loan until March 31, 2021, through any existing 
SBA 7(a) lender or through any federally insured depository institution, federally insured credit 
union, eligible non-bank lender, or Farm Credit System institution that is participating in PPP.  
All Second Draw PPP Loans will have the same terms regardless of lender or borrower.  A list 
of participating lenders as well as additional information and full terms can be found HERE. 

Ensuring Access for All 
SBA continues to call upon its lending partners, including Community Development Financial 
Institutions (CDFIs) and Minority Depository Institutions (MDIs), to redouble their efforts to 
assist eligible borrowers in underserved and disadvantaged communities.  At least $25 billion is 
being set aside for Second Draw PPP Loans to eligible borrowers with a maximum of 10 
employees or for loans of $250,000 or less to eligible borrowers in low- or moderate-income 
neighborhoods.  To promote access for smaller lenders and their customers, SBA will initially 
only accept Second Draw PPP Loan applications from community financial institutions starting 
on January 13, 2021.  The PPP will open to all participating lenders for Second Draw PPP 
Loans shortly thereafter. 

Visit www.sba.gov or www.treasury.gov for more information and details, including the 
comprehensive program rules. 
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December 21, 2020 
 
Federal Agencies Warn of Emerging Fraud Schemes Related to COVID-19 
Vaccines 
 
The Federal Bureau of Investigation (FBI), Department of Health and Human Services 
Office of Inspector General (HHS-OIG), and Centers for Medicare & Medicaid Services 
(CMS) are warning the public about several emerging fraud schemes related to COVID-
19 vaccines. 
 
The FBI, HHS-OIG, and CMS have received complaints of scammers using the public’s 
interest in COVID-19 vaccines to obtain personally identifiable information (PII) and 
money through various schemes. We continue to work diligently with law enforcement 
partners and the private sector to identify cyber threats and fraud in all forms. 
 
The public should be aware of the following potential indicators of fraudulent 
activity: 

 
▪ Advertisements or offers for early access to a vaccine upon payment of a deposit 

or fee 
▪ Requests asking you to pay out of pocket to obtain the vaccine or to put your 

name on a COVID-19 vaccine waiting list 
▪ Offers to undergo additional medical testing or procedures when obtaining a 

vaccine 
▪ Marketers offering to sell and/or ship doses of a vaccine, domestically or 

internationally, in exchange for payment of a deposit or fee 
▪ Unsolicited emails, telephone calls, or personal contact from someone claiming 

to be from a medical office, insurance company, or COVID-19 vaccine center 
requesting personal and/or medical information to determine recipients’ eligibility 
to participate in clinical vaccine trials or obtain the vaccine 

▪ Claims of FDA approval for a vaccine that cannot be verified 
▪ Advertisements for vaccines through social media platforms, email, telephone 

calls, online, or from unsolicited/unknown sources 
▪ Individuals contacting you in person, by phone, or by email to tell you the 

government or government officials require you to receive a COVID-19 vaccine 
 
Tips to avoid COVID-19 vaccine-related fraud: 
 

▪ Consult your state’s health department website for up-to-date information about 
authorized vaccine distribution channels and only obtaining a vaccine through 
such channels. 

▪ Check the FDA’s website (fda.gov) for current information about vaccine 
emergency use authorizations. 

▪ Consult your primary care physician before undergoing any vaccination. 
▪ Don’t share your personal or health information with anyone other than known 

and trusted medical professionals. 
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▪ Check your medical bills and insurance explanation of benefits (EOBs) for any 
suspicious claims and promptly reporting any errors to your health insurance 
provider. 

▪ Follow guidance and recommendations from the U.S. Centers for Disease 
Control and Prevention (CDC) and other trusted medical professionals. 

 
General online/cyber fraud prevention techniques: 

 
▪ Verify the spelling of web addresses, websites, and email addresses that look 

trustworthy but may be imitations of legitimate websites. 
▪ Ensure operating systems and applications are updated to the most current 

versions. 
▪ Update anti-malware and anti-virus software and conduct regular network scans. 
▪ Do not enable macros on documents downloaded from an email unless 

necessary and after ensuring the file is not malicious. 
▪ Do not communicate with or open emails, attachments, or links from unknown 

individuals. 
▪ Never provide personal information of any sort via email; be aware that many 

emails requesting your personal information may appear to be legitimate. 
▪ Use strong two-factor authentication if possible, using biometrics, hardware 

tokens, or authentication apps. 
▪ Disable or remove unneeded software applications. 

 
If you believe you have been the victim of a COVID-19 fraud, immediately report it to the 
FBI (ic3.gov, tips.fbi.gov, or 1-800-CALL-FBI) or HHS OIG (tips.hhs.gov or 1-800-HHS-
TIPS). 
 

 
For accurate and up-to-date information about COVID-19, visit: 

 
▪ coronavirus.gov 
▪ cdc.gov/coronavirus 
▪ usa.gov/coronavirus 
▪ fbi.gov/coronavirus 
▪ justice.gov/coronavirus 
▪ oig.hhs.gov/coronavirus 
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January 27, 2021

Too Small to Collect Big Data: Financial Inclusion Implications

Congress has demonstrated an ongoing interest in 
promoting financial inclusion (i.e., increasing the access of 
traditionally underserved populations and markets to 
affordable financial services and products). The concept of 
financial inclusion has evolved to include the adoption of 
digital technologies, which can enhance the effectiveness of 
regtech—the use of technology by both regulators and 
regulated entities to facilitate compliance with applicable 
regulations and policy objectives. While regtech can be 
used to monitor prudential financial (e.g., credit, liquidity, 
interest rate) risks, it can also be deployed to analyze the 
circulation of financial products and services, thus 
monitoring the breadth of inclusiveness. Regtech relies 
upon collecting and organizing digital data, which may be 
costly for certain institutions—especially those that serve 
predominantly customers facing appreciable financial 
challenges.  

Regtech and Financial Risk Reporting 
U.S. depository institutions (i.e., banks and credit unions) 
have mandatory quarterly data reporting requirements, 
which allow regulators to monitor institutions’ financial 
health. Every quarter, banks and credit unions submit data 
(referred to as call report data) to their primary regulators 
for aggregation and analysis. In September 2014, the Office 
of the Comptroller of the Currency (OCC) finalized 
guidance to heighten standards for the largest U.S. banks, 
including the data aggregation and reporting capabilities 
that would be appropriate for their size, complexity, and 
risk profiles as well as to support supervisory reporting 
requirements. Implementation of the necessary information 
technology (IT) infrastructures reportedly still remains 
challenging and costly for many large banks.  

Some Data Reporting Exemptions 
For laws designed to monitor financial inclusion, 
exemptions for data collection exist for certain entities and 
circumstances, namely depositories that are small or have a 
small footprint in a particular lending market, discussed in 
the examples below.  

Home Mortgage Disclosure Act (HMDA) 
The Home Mortgage Disclosure Act of 1975 (HMDA; P.L. 
94-200) required originators to disclose mortgage 
information to facilitate the monitoring of lending activity. 
The 2010 Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank Act, P.L. 111-203) required the 
collection of credit scores under HMDA. Using its 
discretionary authority to carry out the purposes of HMDA, 
the Consumer Financial Protection Bureau (CFPB) also 
required some additional data collection. However, the 
2018 Economic Growth, Regulatory Relief, and Consumer 
Protection Act (P.L. 115-174) required the CFPB to 
implement certain statutory reporting thresholds. Federally 
insured banks and credit unions that originate fewer than 

100 closed-end mortgage loans in either of the two 
preceding calendar years no longer need to report such data 
effective July 1, 2020. (The previous threshold was set at 25 
closed-end loans.) The permanent threshold for reporting 
data about open-end lines of credit was also set at 200 
open-end lines of credit effective January 1, 2022 
(following expiration of the temporary higher threshold of 
500 open-end lines of credit that was increased from 100 in 
2018). Going forward, HMDA data are likely to contain 
less information about mortgage lending, pricing practices, 
and characteristics of borrowers in rural areas. 

Section 1071: Database for Women- and Minority-
Owned Small Business Credit 
On July 24, 2020, the CFPB released an Advance Notice of 
Proposed Rulemaking (ANPR) for Section 1071 of the 
Dodd-Frank Act. Section 1071 requires financial 
institutions to collect data pertaining to credit applications 
for women-owned, minority-owned, and small businesses. 
The data would then be reported annually to the CFPB, thus 
having some similar attributes to the HMDA database. The 
ANPR states that reporting requirements would not apply to 
small businesses that are not owned by women or 
minorities, and they would not apply to women- and 
minority-owned businesses that do not meet the Small 
Business Administration’s definitions of small. 
Consequently, a full understanding of how the experiences 
of women and minority firms that apply for small business 
loans differ from other small firms looks to be more 
difficult without the ability to make extensive comparisons. 
The CFPB is also considering collection and reporting 
exemptions based on either a size-based or activity-based 
threshold or both. Many small lenders have historically 
been a primary funding source for small businesses and 
especially early-stage start-ups. Requiring data reporting 
from small lenders has challenges, which are discussed in 
the last section.  

Community Reinvestment Act (CRA) 
The Community Reinvestment Act (CRA; P.L. 95-128) was 
enacted to encourage federally insured banks to meet the 
credit needs of the communities in which they accept 
deposits. Since passage, restrictions on interstate banking 
and branching were lifted, and online and mobile banking 
has increased. Thus, the federal bank regulators have 
focused on updating the current CRA regulatory framework 
to incorporate banking activities that occur outside of 
geographical boundaries.  

While federal bank regulators typically engage in joint 
CRA rulemaking, the OCC on May 20, 2020, finalized its 
updated CRA framework, which aims to provide for more 
timely and transparent CRA-related data collection, 
recordkeeping, and reporting. The OCC reported receiving 
numerous comments on proposed data collection, 
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recordkeeping, and reporting requirements. In response, the 
final rule accounts for the differences among the categories 
of institutions to reduce the burden with regard to data 
collection and data integrity requirements. For example, 
banks with less than $2.5 billion in assets are generally 
exempted from being evaluated under the newly adopted 
CRA performance standards but may opt in. On September 
21, 2020, the Federal Reserve released an ANPR to obtain 
feedback on its tentative plans to update the CRA 
framework for the entities it supervises. The Federal 
Reserve also proposes to exempt small banks from certain 
new data collection requirements.   

Soft Information in a Regtech Age 
Hard information refers to quantitative, standardized 
information that is easier to collect and transmit and is 
frequently summarized in the form of numerical metrics. 
Hard information is generally conducive for automated or 
algorithmic machine underwriting, using computerized 
scoring methods to evaluate and set loan prices for higher-
credit-quality borrowers. For depositories with business 
models that already rely on digital technologies and hard 
information, compliance with regtech data reporting 
requirements is less costly.  

By contrast, soft information is qualitative in nature and 
usually compiled for manual underwriting, which is a labor-
intensive method used to evaluate and set loan prices, 
typically for customers with weak or nonexistent credit 
histories. The inability to convert applicants’ financial 
histories into digital credit scores increases the difficulty to 
predict comparable loan repayment behaviors. Hence, when 
consumer or business credit applicants lack numeric credit 
scores (i.e., credit invisible), lenders must take more time 
and effort to verify and document the financial information. 
For small businesses that accept only cash rather than 
electronic or digital forms of payment when conducting 
transactions with their local customers, prospective lenders 
may require in-person interviews with applicants to gather 
specific details about their extenuating circumstances. 
These businesses might also require assistance with 
recordkeeping and providing accurate financial statements, 
thus becoming an even more labor- and paper-intensive 
process for prospective lenders. In these situations, lenders 
use soft information and their personal assessments to make 
lending decisions rather than automated technologies.  

Data reporting exemptions for small banks and credit 
unions do not eliminate the need for them to collect 
information. Soft information still provides informative 
insights, even though it is not in digital format and takes 
more time to collect and disseminate to regulators during 
on-site examinations. According to the National Survey of 
Community Banks (NSCB), small bankers still place value 
on having examiners on site, which can help better convey 
idiosyncrasies unique to the operating environments where 
their banks provide financial services.  

Despite taking greater time and effort to make frequently 
riskier and smaller loans, the use of soft information is still 
a less costly and more viable option for small lenders. The 
costs to collect, manage, and report digital data can be 
significant given that IT systems can quickly become 
outdated and require ongoing updating. (Greater reliance on 

cloud-based service providers may also be costly.) 
Moreover, the Federal Reserve Bank of St. Louis reports 
that underserved or higher-risk borrowers, typically located 
in areas with few financial institutions or branches, are 
likely to depend upon lenders already facing greater 
liquidity and funding disadvantages due to lower 
transaction volumes or scale. In other words, financially 
weaker customers are more likely to be served by 
institutions already facing cost disadvantages. Hence, if 
digitization is generally costly for large financial (and non-
financial) firms, then it is likely very expensive for small 
institutions with thinner profit margins. 

Despite costs, the trend to use digital data by regulators and 
depository institutions to promote financial inclusion is 
likely to continue given the overall net benefits. For 
example, regtech can be used to conduct CRA and fair 
lending compliance examinations. (Fair lending 
examinations are used to enforce compliance with the 
nondiscriminatory requirements of the 1974 Equal Credit 
Opportunity Act [P.L. 94-239] and the 1968 Fair Housing 
Act [P.L. 90-284]). Larger banking institutions also have 
the resources to adopt third-party software designed to 
identify and reduce the risk of CRA or fair lending 
violations. These technologies can efficiently reduce 
compliance costs for both depositories and their regulators. 
In addition, more data fields reported under HMDA along 
with data collected by the U.S. Census Bureau and the 
Social Security Administration allow the federal depository 
regulators to use geocoding techniques to better identify 
banking deserts, which typically refers to areas with no 
physical financial institutions such as a credit union, bank, 
or branches. The NSCB reports that electronic data 
submissions of loan data to regulators can increase the 
efficiency of examinations by allowing more pre-
examination work to be conducted off site, which saves 
time and has grown in importance in the Coronavirus 
Disease 2019 (COVID-19) pandemic. 

If underserved populations, small depositories, or both are 
more likely to generate soft information when participating 
in financial transactions, then some options may be possible 
to support these data collection efforts. For example, 
multiple regulators may coordinate their data requests for 
multiple purposes such as for both Section 1071 and CRA 
reporting. Small depositories could send soft information to 
their primary regulators, which may have the resources to 
convert into digital form. Regulators may consider 
encouraging larger depositories to form partnerships with 
small depositories to digitize their data. Even if digital 
reporting improvements are made for some regulated 
depositories, data gaps may still persist if non-depository 
firms have data that are not submitted to prudential 
regulators or the CFPB. New questions and market 
developments will emerge no matter the amount of reported 
hard information. Soft data collected in non-digital forms 
(e.g., interviews, surveys, and focus groups), therefore, will 
remain necessary to gain insights into ongoing efforts to 
support financial inclusion. 

Darryl E. Getter, Specialist in Financial Economics   

IF11742
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January 19, 2021 released, yet to be published in 
Federal Register; will be effective 30 days after FR
The final rule codifies the interagency statement on the 
role of supervisory guidance, as amended, issued in 
September 2018 to clarify the differences between 
regulations and guidance, and states that the Statement is 
binding on the agency.
Unlike a law or regulation, supervisory guidance does 
not have the force and effect of law, and the Banking
Agencies should not take enforcement actions based on 
supervisory guidance. Rather, supervisory guidance 
outlines supervisory expectations or priorities and 
articulates Agencies’ general views regarding 
appropriate practices for a given subject area.
The codified Statement includes provisions stating that 
supervisory guidance does not create binding, 
enforceable legal obligations; that the agency does not 
issue supervisory criticisms (which includes matters 
requiring board attention (MRBAs)) for “violations” of 
or “non-compliance” with supervisory guidance; and 
describes the appropriate use of supervisory guidance.

BANKING AGENCIES FORMALIZE ROLE OF 
SUPERVISORY GUIDANCE (2021)
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Cybersecurity and Operational Resilience
Examiners will confirm that banks can adequately detect threat vulnerability 
and breaches, have adequate access controls and data security, including 
controls for third-parties, and have appropriate incident response and 
remediation processes in place in the event of a breach or attack.

Bank Secrecy Act (BSA) and Anti-Money Laundering (AML)
Examiners will assess an institution's BSA/AML risk management programs 
to confirm they are effective relative to the complexity of risks associated 
with the institution.

2020 Pandemic-Related Compliance Risk
Examiners will look at the effects of the pandemic on the bank's overall 
compliance risk. Some examples of what they will consider are CARES Act 
loan forbearance requirements, other bank-provided consumer loan or 
account accommodations.

Best Interest Implications of Affiliate Products Resulting 
From Sustained Low Interest Rates 
Examiners will inspect the banks' business models, strategies, asset and 
liability risk exposures, net interest margin, and funding stability.

Transition Away from LIBOR
Change Management With Emphasis on Operational Risk
Examiners will assess the institution's governance over new technology 
innovation and implementation and change management over emergency 
programs in response to the pandemic.

OCC SUPERVISORY PRIORITIES 2021
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The final rule takes effect upon publication in the 
Federal Register and exempts from the HPML 
escrow requirement any loan made by an insured 
depository institution or insured credit union and 
secured by a first lien on the principal dwelling 
of a consumer if 
1. The institution has assets of $10 billion or less; 
2. The institution and its affiliates originated 1,000 or fewer 

loans secured by a first lien on a principal dwelling during 
the preceding calendar year; and

3. Certain of the existing HPML escrow exemption criteria 
are met.

Additionally, the exemption’s asset threshold was 
adjusted to increase to $2.230 billion from $2.202 
billion. Creditors with assets of less than $2.230 
billion (including assets of certain affiliates) as of 
Dec. 31, 2020 are exempt from establishing escrow 
accounts for HPMLs in 2021, if other requirements 
of Regulation Z are met. 

CFPB ISSUES RULE ON HIGHER-PRICED 
MORTGAGE LOAN ESCROW EXEMPTION

JAN 19, 2021
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The Final Rule applies only to “debt collectors,” as defined by 
the FDCPA, and does not extend to “first party” creditors.
The Final Rule restricts the times and places at which a debt 
collector may communicate or attempt to communicate with a 
consumer, including by clarifying that a consumer need not use 
specific words to assert that a time or place is inconvenient for 
debt collection communications.
Consumers may restrict the media through which a debt collector 
communicates or attempts to communicate by designating a 
particular medium, such as email or telephone, as one that cannot 
be used for debt collection communications.
Debt collectors are presumed to violate the FDCPA’s prohibition 
on repeated or continuous telephone calls if the debt collector 
places a telephone call to a person more than seven times within 
a seven-day period or within seven days after engaging in a 
telephone conversation with the person.
Debt collectors may use communication technologies such as 
emails and text messages in debt collection The Final Rule 
provides a safe harbor for collectors when they use these 
communication with consumers, provided that the Final Rule’s 
procedural framework is followed. In addition, these 
communications must include instructions for a reasonable and 
simple method that consumers can use to opt out.

https://www.venable.com/insights/publications/2020/11/final-
debt-collection-rule-issued-by-cfpb

FAIR DEBT COLLECTION PRACTICES ACT
EFFECTIVE NOVEMBER 30, 2021
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The Final Rule covers “debt collectors.” “Debt 
collector” is defined in the FDCPA, subject to certain 
exceptions, as “any person who uses any instrumentality 
of interstate commerce or the mails in any business the 
principal purpose of which is the collection of any debts, 
or who regularly collects or attempts to collect, directly 
or indirectly, debts owed or due or asserted to be owed 
or due another.” A creditor “who, in the process of 
collecting his own debts, uses any name other than his 
own which would indicate that a third person is 
collecting or attempting to collect such debts” is 
included in the definition.
The CFPB declined to expand the rule to apply to first-
party debt collectors who are not FDCPA “debt 
collectors.” The CFPB also stated the Final Rule is not 
intended to address whether activities performed by 
entities that are not subject to the FDCPA may violate 
other laws, including the prohibitions against unfair, 
deceptive, or abusive practices (UDAAP) in the Dodd-
Frank Act.

FDCPA CONSIDERATIONS AS CREDITORS
FIRST PARTY DEBT
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The bulk of the Final Rule is made up of numerous 
communications provisions, expanding on and 
clarifying the FDCPA limits. 
FDCPA section 805 generally limits how debt collectors may 
communicate with consumers and third parties when 
collecting debts. 

The FDCPA regulations address concerns that debt collection 
communications may constitute unfair practices, may contain 
false or misleading representations (FDCPA Section 807), or 
may be harassing or abusive (FDCPA Section 806), either 
because of the content of the communications or because of 
the manner in which they are made. 

The CFPB also clarified the regulatory application when using 
new communications technologies that have become available 
since the FDCPA’s passage.

FDCPA COMMUNICATIONS PROVISIONS
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A debt collector is prohibited from communicating or 
attempting to communicate with a consumer in 
connection with the collection of any debt at a time or 
place that the debt collector knows or should know is 
inconvenient to the consumer.
A debt collector is prohibited from communicating or 
attempting to communicate with a person, in connection 
with the collection of a debt, through a social media 
platform if the communication or attempt to 
communicate is viewable by the general public or the 
person’s social media contacts.
The Final Rule defines a new term related to debt 
collection communications: “limited-content message.” 
If a message meets this definition, then it is not a 
“communication” under the FDCPA. Limited-content 
messages are limited to voice mails left with a debtor, 
and the Final Rule identifies what information a debt 
collector must and may include in such messages.
A debt collector is prohibited from selling, transferring 
for consideration, or placing for collection a debt if the 
debt collector knows or should know that the debt has 
been paid or settled or discharged in bankruptcy.

KEY FDCPA PROVISIONS
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The Taskforce released a report January 5, 2021 with 
recommendations on how to improve consumer protection in the 
financial marketplace. The Taskforce Report uses 5 interrelated 
principles that serve as the foundation for proposed systematic 
changes to the current legal and regulatory framework: 
Consumer protection, 
Information and education, 
Competition and innovation, 
Regulatory modernization and flexibility, and 
Inclusion and access.

Chartered in January of 2020, the Taskforce has examined the 
existing legal and regulatory environment facing consumers and 
financial services providers. They were in part inspired by the 
National Commission on Consumer Finance, which was 
established by the Consumer Credit Protection Act in 1968 to 
conduct original research and provide recommendations relating 
to the regulation of consumer credit. 
To help inform its work, the Taskforce engaged with external 
stakeholders, including consumer advocates, the Bureau’s 
combined advisory boards, state and federal regulators, and 
industry. The Taskforce’s report discusses what it learned during 
its examination and outreach to stakeholders and offers 
recommendations for the future of consumer financial protection.

CFPB’S TASKFORCE ON FEDERAL CONSUMER 
FINANCIAL LAW REPORT 1/5/2021

CFPB NEWS RELEASE
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In its report, the Taskforce makes approximately 100 
recommendations to the Bureau, Congress, and state and federal 
regulators to strengthen consumer protection. Among the Taskforce 
recommendations are the following (listed in no particular order):
Authorize the Bureau to issue licenses to non-depository institutions 
that provide lending, money transmission, and payments services;
Expand access to the payment system by unbanked and underbanked 
consumers and ensure consistent treatment by applying the same rules 
to similar financial products;
Identify competitive barriers and make appropriate recommendations 
to policymakers and regulators for expanding access to the payments 
systems by non-bank providers;
Research and develop policies tailored to the unique challenges of 
formerly incarcerated people, and work with state and federal 
authorities to improve protection of this population;
Research and develop policies to address problems of financial 
inclusion in rural communities;
Facilitate creditor access to immigrants’ credit information prior to 
their arrival in the United States in order to use that information in 
credit decisions;
Research consumer reporting issues that arise in connection with a 
consumer’s bankruptcy;
Consider the benefits and costs of preempting state law where 
conflicts can impede the provision of valuable products and services, 
such as the regulation of FinTech companies engaged in money 
transmission;

CFPB’S TASKFORCE ON FEDERAL CONSUMER 
FINANCIAL LAW REPORT RECOMMENDATIONS
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Identify opportunities to coordinate regulatory efforts. For 
example, the Bureau and prudential regulators should 
eliminate overlapping examination subject areas and reconcile 
inconsistent examination standards that unnecessarily expend 
multiple resources and can cause confusion;
Continue to increase dialogue with state regulators to bridge 
knowledge gaps and streamline regulation;
Work with other agencies to create a unified regulatory regime 
for new and innovative technologies providing services similar 
to banks;
Establish independent review of the Bureau’s regulatory cost-
benefit analyses by staffing an office of cost-benefit analysis 
at the Bureau and or by submitting its analyses to OIRA for 
review;
Evaluate any positive or negative effect on inclusion as part of 
the Bureau’s cost-benefit analyses as appropriate;
Exercise caution (a recommendation for the Bureau, 
Congress, and other federal and state regulators) in restricting 
the use of nonfinancial alternative data, which can be very 
useful indicators of creditworthiness.
Clarify the obligations of CRAs and furnishers with respect to 
disputes under the FCRA;
Assess periodically the accuracy and completeness of 
consumer credit reports.

CFPB’S TASKFORCE ON FEDERAL CONSUMER 
FINANCIAL LAW REPORT RECOMMENDATIONS

(CONTINUED)
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In its January 13, 2021 guidance, the CFPB notes its work on 
LEP issues over the past several years.  The CFPB discussed 
its concerns in its November 2017 publication, Spotlight on 
Serving Limited English Proficient Consumers.
The Bureau then held an LEP Consumer and Industry 
Roundtable in July 2020.
After the Roundtable, the CFPB issued a Request for 
Information on ECOA and Regulation B in August 2020, in 
which, among other things, the Bureau asked whether it 
should provide additional clarity concerning serving LEP 
consumers, and, if so, in what form.
The Bureau received a “wide variety of responses” to that 
question from stakeholders – most saying “yes” and some 
suggesting the format of rulemaking, guidance, translated 
notices and documents, or a required Language Access 
Plan. The CFPB ultimately decided to issue this Statement as 
regulatory guidance, however.
The main takeaway is that the CFPB is giving the industry 
flexibility about how to handle LEP consumers.  Consistent 
with the Bureau’s previous guidance on this topic, the Bureau 
is not mandating that any particular products or services be 
offered in non-English languages. 

BALLARD SPAHR’S BLOG:
THE CFPB’S NEW LEP GUIDANCE: 

WHAT DOES IT TELL US?

IBC 2021 Q1 - Page 22



Consistent with the Bureau’s previous guidance, the CFPB is not 
mandating that any particular products or services be offered in non-
English languages.
 Notably, the guidance generally does not mandate a particular way 
of handling these issues, and acknowledges that different industry 
participants may reach different conclusions about what to do, and 
how to do it: “differences in financial institutions and the ways 
they choose to serve LEP consumers will likely require different 
compliance solutions.”
Examples of the flexibility contained in the CFPB’s guidance:
It repeats the point, previously made by the Bureau in a 2016 
issue of Supervisory Highlights, that UDAAP issues can be 
avoided by “providing LEP consumers with clear and timely 
disclosures in non-English languages describing the extent and 
limits of any language services provided throughout the product 
lifecycle.” This gives industry participants the option to 
advertise products in non-English languages without having to 
offer every aspect of the product experience in the non-English 
languages, so long as this is disclosed at the outset of the 
customer relationship.
With regard to selecting a non-English language, the Bureau states 
that an entity can rely on either information on the language 
preferences of its customers, or U.S. Census Bureau information.
With regard to product selection, the Bureau left institutions free to 
“consider a variety of factors, including the extent to which LEP 
consumers use particular products and the availability of non-English 
language services.” The Bureau did caution, however, against 
potential steering of LEP consumers into less-advantageous products.

BALLARD SPAHR’S BLOG:
THE CFPB’S NEW LEP GUIDANCE: 

WHAT DOES IT TELL US?
(CONTINUED)
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With regard to product selection, the Bureau left 
institutions free to “consider a variety of factors, 
including the extent to which LEP consumers use 
particular products and the availability of non-English 
language services.” The Bureau did caution, however, 
against potential steering of LEP consumers into less-
advantageous products.
In terms of selecting communications to be offered in 
non-English languages, the Bureau reinforced its 
previous guidance that priority should be given to 
“communications – whether verbal or written – that most 
significantly impact consumers,” such as “essential 
information about credit terms and conditions … or 
about borrower obligations and rights, including those 
related to delinquency and default servicing, loss 
mitigation and debt collection.” The Bureau also noted 
that institutions can consider “existing customer data on 
what services LEP consumers use most frequently.”
The Bureau clearly and explicitly noted that it would be 
permissible for financial institutions to collect and track 
consumers’ language preferences, so long as the 
information was not used for a discriminatory purpose.

BALLARD SPAHR’S BLOG:
THE CFPB’S NEW LEP GUIDANCE: 

WHAT DOES IT TELL US?
(CONTINUED)
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With regard to translating documents, the Bureau made it clear 
that it was imposing no requirements in this area, leaving 
industry participants free to “assess whether and to what extent 
to provide translated documents to consumers.” The Bureau 
noted that any translations must be accurate, and encouraged the 
use of its LEP glossaries, and also noted that it plans to provide 
model translated documents in the future. Indeed, as part of its 
recently-finalized Debt Collection Rules, the Bureau stated that it 
planned to provide a Spanish-language model validation notice 
before the effective date of the rules in November 2021.
The Bureau specifically noted that an institution’s decisions 
about non-English language services could take into account 
factors such as “infrastructure, systems, or other operational 
limitations; [or] cost estimates.” This is, to us, a signal that the 
Bureau is taking a very real-world approach to industry decisions 
and constraints relating to non-English language support.
The Bureau also provided a blueprint for various compliance 
measures related to non-English language support, including 
items such as monitoring the quality of customer assistance 
provided; ensuring that non-English language support is 
equivalent in quality to that available in English; monitoring 
advertising to ensure that messaging is accurate and that 
protected groups are not excluded; and statistical analysis of 
underwriting and pricing to detect any disparities on the basis of 
a protected characteristic.

BALLARD SPAHR’S BLOG:
THE CFPB’S NEW LEP GUIDANCE: 

WHAT DOES IT TELL US?
(CONTINUED)
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Through a request for information (RFI) released on July 28, 
2020, the CFPB is seeking public input on opportunities for 
the Bureau to clarify Regulation B in a way that prevents 
credit discrimination and promotes credit access and 
innovation. 
The Bureau has requested feedback on a diverse set of topics, 
though the request is not limited to the below topics. 
Commenters were encouraged to address any other aspects of 
ensuring fair access to credit and promoting innovation in 
their submissions. 
These are areas that have been subject to regulatory 
uncertainty in recent years, particularly as financial services 
products and services evolve and institutions seek new ways 
to reach traditionally underserved populations. 
The most controversial topic in the RFI is the Bureau’s 
request for feedback on the appropriate framework for 
assessing disparate impact claims under ECOA. HUD’s 
Disparate Impact Rule—finalized in 2020—has been the 
subject of significant controversy, with consumer advocacy 
groups arguing that it goes beyond the Supreme Court’s 2015 
Inclusive Communities decision and that the heightened 
pleading standards may extinguish the viability of disparate 
impact claims in the future.

CFPB REQUESTS FOR INFORMATION ON 
REGULATION B IMPROVEMENTS
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1. Should provide additional clarity regarding its approach to disparate 
impact analysis; 

2. Can address regulatory uncertainty with respect to serving limited 
English proficiency populations; 

3. Should clarify the Special Purpose Credit Program provisions in 
Regulation B to facilitate the use of such programs; 

4. Can provide additional guidance regarding affirmative advertising to 
disadvantaged groups; 

5. Can support small business lending, particularly to minority- and 
women-owned businesses; 

6. Can or should, in interpreting ECOA, look to the Supreme Court’s 
recent ruling in Bostock v. Clayton County that the prohibition 
against sex discrimination under Title VII applies to discrimination 
on the basis of sexual orientation and gender identity; 

7. Should provide additional guidance on whether state laws are 
preempted by ECOA and/or Regulation B, as well as examples of 
potential conflicts or intersections between state laws and 
regulations and ECOA and/or Regulation B; 

8. Should clarify ECOA’s restrictions on the use of public assistance 
income, including whether and how creditors can ascertain the 
probability that public assistance income will continue in making 
underwriting decisions; 

9. Should provide more regulatory clarity to help facilitate innovation 
in a way that increases access to credit for consumers and 
communities in the context of AI/ ML; and 

10. Should clarify adverse action notice requirements regarding 
providing a statement of the specific reasons for the adverse action.

ECOA RFI SEEKS FEEDBACK ON 10 POINTS 
WHETHER AND HOW THE CFPB:
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Fair Lending Priorities 
for the Biden 
Administration

President-elect Joe Biden will become the next 
president of the United States on January 20, 2021. 
With the change in administration and Democrats 
taking control of both houses of Congress, circum-
stances appear to be ripe for a return to robust 
enforcement of and changes to fair lending laws 
and regulations.

During the presidential campaign, President-elect 
Biden released a housing plan that focuses on 
changing disproportionately low homeownership 
rates among Black and Latino consumers and calls for 
“an end to systemic housing discrimination.” 
Specifically, the plan highlights redlining and other 
discriminatory and unfair practices in the housing 
market. President-elect Biden has proposed a number 
of policies designed to accomplish this, including a 
new Homeowner and Renter Bill of Rights modeled 
on the California Homeowner Bill of Rights (which, in 
turn, was modeled on the national servicing standards 
set forth in the global foreclosure settlement). Among 
other things, this law would:

• prevent mortgage brokers from steering borrow-
ers into loans that cost more than appropriate;

• prevent mortgage servicers from advancing 
a foreclosure when the homeowner is in the 
process of receiving a loan modification;

• give homeowners a private right of action to 
seek financial redress from mortgage lenders 
and servicers that violate these protections; and

• give borrowers the right to a timely notification 
on the status of their loan modifications and to 
be able to appeal modification denials.

Most of these proposals are already codified in law 
through Regulation Z’s anti-steering requirements 
and Regulation X’s rules regarding loss mitigation. 
It will be interesting to see whether legislation is 
proposed that would either enhance these rules or 
seek to ensure that borrowers are aware of them 
through new or revised disclosures.

President-elect Biden has also proposed reversing 
the 2020 Disparate Impact Rule finalized by HUD 
under the Trump administration (which is currently 
stayed by a Massachusetts court) and reverting the 
legal standard for disparate impact liability under 
the Fair Housing Act to its 2013 form—notwithstand-
ing the cautionary standards enunciated by the 
Supreme Court in its 2015 Inclusive Communities 
decision. President-elect Biden’s proposal would 
effectively reverse the Trump administration’s 
recently finalized disparate impact rule. 

As a presidential candidate, President-elect Biden 
also called for an expansion of the Community 
Reinvestment Act. This law currently applies only 
to banks, but President-elect Biden has proposed 
expanding its scope to fintechs, non-bank lenders, 
and insurance companies. He has also proposed 
adding a requirement for institutions to provide a 
statement outlining their commitment to the 
public interest and to “close loopholes that would 
allow these institutions to avoid lending and 
investing in all of the communities they serve.” 
This rhetoric could signal the Biden administra-
tion’s desire to impose stringent requirements 
around the delineation of assessment areas and 
qualified lending activities under the CRA. 

President-elect Biden has proposed setting a 
national standard for housing appraisals to “tackle 
racial bias that leads to homes in communities of 
color being assessed by appraisers below their fair 
market value.” Such a standard would be designed 
to ensure that appraisers have adequate training and 
a full appreciation for neighborhoods and do not 
hold implicit biases because of a lack of community 
understanding. Appraisers are already prevented 
from discriminating on the basis of race by the Fair 
Housing Act and analogous state laws. 

President-elect Biden’s platform as a candidate also 
calls for the establishment of a government credit 
reporting agency within the CFPB. The stated goal 
of this effort is to provide consumers with a govern-
ment option that seeks to ensure the algorithms 
used for credit scoring do not have a discriminatory 
impact, and accept non-traditional sources of data 
like rental history and utility bills to establish credit. 

Some Democrats in Congress—including Vice 
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President-elect Harris—have expressed concerns 
about the use of alternative data and the associated 
risk of discrimination. Algorithmic bias in financial 
services and other industries is a topic that the new 
Congress may consider tackling. At the very least, this 
will likely be a topic that is top of mind for the new 
head of the CFPB if (or perhaps, when) President-elect 
Biden installs a new director. In other CFPB structural 
moves, President-elect Biden has stated that he will 
return power to the Office of Fair Lending and Equal 
Opportunity at the CFPB to ensure “effective and 
rigorous” enforcement of fair lending laws. 

While few things are certain in life, it seems like a 
fair bet that there will be a significant emphasis on 
fair lending in the next four years under the Biden-
Harris administration and the new 
Democratic-controlled Congress. 

OCC Proposes to 
Eliminate Banks’ 
Discretion in Offering 
Services to Industries  
at the Risk of Their 
Reputations

In case you missed it, the Office of the Comptroller of 
the Currency (OCC) recently proposed a “fair access 
to credit” regulation. It published the proposal in the 
Federal Register on November 25, 2020 (yes, the day 
before Thanksgiving), and comments were due on 
January 4, 2021 (yes, the first business day of the new 
year). This compressed forty-day period for submit-
ting comments over the holidays gave interested 
parties little opportunity to comment and seems 
obviously designed to enable the OCC to finalize a 
rule quickly before President-elect Biden takes office. 

The proposal would require the nation’s largest 
banks (those with $100 billion or more in assets) to 
make all financial services they offer available to all 
customers on proportionally equal terms and 
prevent them from using category-based risk 
evaluations to deny access to financial services. The 
OCC tied its proposal to a Dodd-Frank Act provision 
revising the OCC’s mission statement. Codified at 12 

U.S.C. § 1, this provision charged the OCC with 
ensuring that banks subject to its jurisdiction are 
safe and sound, comply with laws and regulations, 
and provide fair access to financial services and fair 
treatment of customers. See Mayer Brown’s earlier 
coverage of the proposal for more details.

The OCC interprets this “fair access” language as a 
distinct concept from fair treatment, which it views 
as referring to anti-discrimination principles. Fair 
access, in contrast, implies a right to access finan-
cial services based on a person’s (or organization’s) 
individual characteristics and not on their member-
ship in a particular category of customers, 
according to the OCC.

Some banks avoid doing business with certain 
companies that they consider high-risk based on the 
industry in which the business operates. Take, for 
example, the adult entertainment industry, which not 
only has a reputation for consumers demanding 
refunds at a higher frequency than other industries, 
but also can be perceived as more likely targets for 
money launderers and miscellaneous criminal activity. 
Lending to these and other industries also carries with 
it significant reputational risk. Banks receive pressure 
from all sectors. The OCC cites, for example, a 
conservative website that listed the names of financial 
institutions that had funded Planned Parenthood, 
calling for a boycott of these companies. Some banks 
have given in to these pressures and avoided doing 
business with family planning organizations and other 
organizations because of personal beliefs, assess-
ments ungrounded in risk-based analysis, or 
assumptions about future legal or political changes. If 
the proposed rule is finalized as written, banks will no 
longer have this kind of discretion in determining with 
whom they will do business. Instead, a bank could 
deny access to a financial service only if the decision 
is justified by the “quantified and documented failure 
of the person to meet quantitative, impartial risk-
based standards established by the bank in advance” 
(e.g., inability to pay for the service, creditworthiness, 
or an assessment of the entity’s collateral).

The nonpartisan Bank Policy Institute submitted a 
comment denouncing the proposal as not only legally 
deficient but also “impractical, unworkable, and 
inconsistent with safe and sound banking practices.” 
If the OCC finalizes the rule as drafted, this means 
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banks will not be able to put their reputations first 
when deciding whether to provide a loan or other 
service to businesses like gun manufacturers, private 
prisons, cash settlement ATM operations, industrial 
agriculture, adult entertainment, Arctic drilling, 
money-services businesses, purveyors of drug 
paraphernalia, and so on.

Stay of HUD’s 
Disparate Impact Rule

As we previously reported on cfsreview.com, in 
connection with a lawsuit filed by the Massachusetts 
Fair Housing Center against the US Department of 
Housing and Urban Development, a district court 
judge granted a preliminary injunction and stay of 
HUD’s 2020 disparate impact rule. Just one day 
before its rule was set to go into effect, the court 
granted the plaintiffs’ motion for a preliminary 
injunction to postpone the effective date, enjoining 
HUD from enforcing the rule. We will continue to 
monitor developments in this case.

Update on Community 
Reinvestment Act 
Rulemakings

In June of last year, the OCC went rogue and issued a 
final Community Reinvestment Act rule (“2020 rule,” 
which we previously covered here). The Federal 
Reserve Board and FDIC declined to join the OCC’s 
rulemaking. National banks and federal savings 
associations (collectively, “OCC-regulated banks”) 
immediately had significant questions and concerns 
about how they were to transition from the existing 
rules last overhauled in 1995 to what is required under 
the 2020 rule. The 2020 rule became effective on 
October 1, 2020, but gives OCC-regulated banks until 
January 1, 2023 (2024 for small and intermediate 
banks), to comply with some of its most complex 
provisions. The 2020 rule addresses the transition 
period only briefly; to provide for an orderly transition, 
for any CRA performance evaluation conducted on or 
after October 1, 2020, and before the compliance 
date applicable to the institution being evaluated, the 

OCC “may permit a bank to rely on any element of” 
either the 1995 rule or the 2020 rule.

To aid institutions in understanding how the transi-
tion period will work, the OCC issued a bulletin in 
November with a Frequently Asked Questions 
(FAQs) guidance document. These FAQs provide 
information about how the OCC will administer and 
implement the final rule, particularly during the 
transition period between now and banks’ full 
implementation of the 2020 rule. Nearly all of the 32 
FAQs answer questions about how the transition 
period will work for general performance standard 
banks (GPS banks). Even with these FAQs, there 
remains a lot of uncertainty. Fortunately, the OCC 
has committed to developing and issuing further 
guidance on certain topics, including: the qualifying 
activities quantification requirements for GPS banks; 
examinations for activities conducted between the 
bank’s most recent CRA examination and January 1, 
2023; how data should be reported before January 
1, 2023; strategic plans under the 2020 rule; and 
evaluation of bank performance context information. 
In addition, the OCC promised to conduct outreach 
and training during the transition period, and to 
issue new examination procedures for all bank types.

Shortly after issuing the FAQs, on December 4, 2020, 
the OCC published a notice of proposed rulemaking 
(NPR) in the Federal Register to request comments on 
certain items that had not been fleshed out in the 
2020 rule. Among other things, the NPR lays out the 
OCC’s proposed approach to determining CRA 
evaluation measure benchmarks, retail-lending 
distribution test thresholds, and community develop-
ment minimums under the general performance 
standards. Comments are due by February 2, 2021.

Separately, the Federal Reserve Board is moving 
along on a completely separate track. The Board 
published its advance notice of proposed rulemak-
ing (ANPR) on September 21, 2020, indicating that 
it intends to update its own set of CRA regulations 
independently for state-member banks. Interested 
parties are asked to comment on 99 questions 
posed in the ANPR. Questions range from whether 
the proposed changes will fulfill the key purposes 
of the CRA to how best to set thresholds and 
measure CRA activities. The deadline for comment 
on the ANPR is February 16, 2021.
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Based on the ANPR, the Board seems to be leaning 
towards a modernized regulatory regime that in some 
ways is similar to the OCC’s final rule. But in other 
ways, there are enough differences that trying to 
master the two different regimes would likely be 
confusing and cumbersome for both banks and 
outside counsel. The FDIC has not yet moved forward 
with finalizing any changes to its CRA regulations and 
it remains unclear how the FDIC will proceed; for now, 
its 1995 regulations remain in effect. It is possible that 
eventually there will be some alignment among the 
three agencies, but with the technological and 
process changes that OCC-regulated banks will need 
to implement over the next two years, that window is 
narrowing. Based upon the potential differences 
between the three federal banking agencies, CRA 
could begin to play a role in the selection of a bank 
charter (and the accompanying federal regulator) by 
new and existing insured depository institutions. 
Alternatively, insured depository institutions could 
seek to avoid the uncertainty of the new CRA regula-
tions and their transition periods by adopting a 
strategic plan to satisfy their CRA obligations. 

Commenters Offer 
Thoughts on ECOA RFI

As we discussed in our last Fair Lending Newsletter, 
the CFPB sought public input last year on ten ECOA-
related topics. The Bureau received 147 comments in 
response to its Request for Information (RFI) from trade 
associations, industry participants, consumer advocacy 
groups, and individual consumers. Of the ten topics in 
the RFI, the most commented-on topics were dispa-
rate impact, providing consumer financial products 
and services to limited English proficiency (LEP) 
consumers, Special Purpose Credit Programs, and 
increasing access to credit through the use of Artificial 
Intelligence (AI) and Machine Learning (ML). 

Based on our review of the comments submitted by 
the industry, there were a number of common themes 
to the feedback provided on these topics.

Disparate Impact
Several commenters asked the Bureau to hold off on 
taking any action regarding disparate impact until the 
litigation regarding HUD’s 2020 Disparate Impact 

Rule is resolved. Other commenters recommended 
that the Bureau revise the disparate impact language 
in Regulation B to be consistent with the Supreme 
Court’s decision in Inclusive Communities. 
Commenters also suggested that the CFPB work with 
the banking regulators to update the interagency 
examination procedures in order to improve consis-
tency among regulators, such as on the use of 
statistical methodologies and thresholds for material-
ity. Industry representatives indicated that it would be 
useful to provide examples of business justifications 
that the agencies have found persuasive and concrete 
guidance on both the applicable thresholds for 
determining the magnitude of disparities identified 
through statistical testing that may be problematic 
and situations in which lenders would (and would not) 
be expected to engage in a disparate impact analy-
sis. Finally, some comment letters expressed the need 
for flexibility in the approach to disparate impact 
analysis because guidance that attempts to cover 
diverse sets of present and future facts and circum-
stances of discrimination may be challenging to apply 
to all scenarios and may be over- (or under-) inclusive.

Serving Limited English 
Proficiency Consumers
Several commenters asked the Bureau to issue guid-
ance that specifically addresses both the fair lending 
and unfair, deceptive, and abusive acts and practices 
(UDAAP) risks involved in providing consumer financial 
products and services to LEP consumers. A number of 
commenters noted the complexity involved with 
offering financial products and services to LEP con-
sumers, including overlapping state law requirements. 
As a result, commenters requested that any Bureau 
guidance provide flexibility for the industry to proac-
tively engage with LEP consumers in their preferred 
language while avoiding bright-line rules that could 
lead to regulatory risk. Industry participants noted that 
most financial services providers do not have the 
capacity to provide language assistance to consumers 
in their preferred language throughout the entire life 
cycle of the product or service, and requested that the 
Bureau act to minimize legal and regulatory uncer-
tainty that creates barriers to providing language 
services to LEP consumers. One commenter asked that 
the CFPB reiterate that an institution’s decision to not 
offer services in another language does not violate 
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ECOA or Regulation B, and that an institution’s 
decision to offer services in one non-English lan-
guage, while not offering services in other 
non-English language, is not a violation of UDAAP. 
Several comment letters also asked the CFPB to 
develop a set of translated model disclosures for the 
industry to use with LEP consumers.

Special Purpose Credit Programs
Commenters noted that an SPCP may be a valuable 
tool to assist economically disadvantaged groups, but 
that it is under-utilized by lenders because of per-
ceived regulatory uncertainty. Many comment letters 
from the industry requested that the Bureau issue 
guidance on the use of SPCPs. For example, com-
menters requested specific illustrations of acceptable 
SPCPs, a model written plan, and guidance around 
the appropriate scope and determining need for an 
SPCP. Some commenters asked that the CFPB 
encourage the use of SPCPs by creating a safe harbor 
from liability for good faith efforts by creditors to 
establish and implement SPCPs, while others asked 
the Bureau to pre-approve SPCPs offered by lenders 
to eliminate potential regulatory risk. Commenters 
representing the mortgage industry asked that the 
Bureau work with HUD on developing similar guid-
ance for SPCPs under the Fair Housing Act, which 
does not contain the same SPCP provisions as ECOA.

Increasing Access to  
Credit Through AI/ML
Some commenters asked the Bureau to respond to 
uncertainty about the use of AI with guidance, 
including examples, to illustrate compliant 
approaches while facilitating responsible innovation 
and experimentation as the technology continues to 
develop. Other commenters indicated that the 
guidance previously issued by the Bureau was 
sufficient to address these issues for the time being. A 
number of commenters expressed concern regarding 
how the disparate impact theory of liability may be 
used in connection with AI/ML, even if the model is 
not provided information about any prohibited bases. 
One commenter stated that the best way to realize 
the potential of AI in lending is to provide a safe 
harbor from disparate impact claims for algorithms 
that do not consider race as a variable and are 

created for the purpose of minimizing predictive error, 
as this would result in the greatest improvement to 
access to credit, because it will find the greatest 
number of creditworthy applicants that previous 
underwriting models overlooked. In this scenario, the 
technology would actually make a greater number of 
loans to creditworthy borrowers (on an absolute, 
rather than a proportional basis) that are members of 
protected classes than traditional underwriting. 

AI/ML continues to be a topic that is top of mind for 
many government agencies. The Federal Reserve 
Board held an Artificial Intelligence Symposium on 
January 12-13 on the use of AI in banking. 

Key Takeaways from 
2020 Interagency Fair 
Lending Webinar

In December 2020, the Federal Reserve System 
hosted an interagency webinar covering fair lending 
topics. Representatives from the FRB, OCC, FDIC, 
CFPB, NCUA, FHFA, and HUD presented. The most 
notable topics covered were illustrations the agen-
cies provided concerning alleged discrimination on 
the basis of age, religion, marital status, and receipt 
of public assistance income. 

• Age Discrimination – The NCUA described how 
one or more credit unions included age as a 
variable in a judgmental automatic loan approval 
system. In some cases, the NCUA alleged, appli-
cants who met all other requirements were denied 
credit because of their age in violation of ECOA. 

• Religious Discrimination – The FDIC described 
discrimination on the basis of religion in how 
commercial loan applicants were screened at an 
FDIC-regulated bank. Specifically, the bank had 
a policy of not making commercial loans to not-
for-profit organizations. The bank’s underwriting 
process used a screening system to identify and 
deny loans from not-for-profits using a keyword 
list that was run against the applicants’ business 
name. However, the keyword list only contained 
religious words, such as “church,” “God,” and 
“mosque.” As a result of this policy, applications 
from religious organizations allegedly were denied, 
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while applications from non-religious organizations 
were approved. 

• Marital Status Discrimination – The FDIC found 
that a bank violated ECOA when it used the 
highest credit score of the two applicants for 
married joint applicants, but used the credit score 
of applicant listed first on the credit application 
(regardless of whether it was higher or lower) for 
unmarried joint applicants. 

• Age and Public Assistance Income Discrimination – 
The FDIC also discussed certain activities performed 
by a bank’s third-party vendor that violated ECOA. 
In originating unsecured consumer loans through 
a third-party partner, the third party managed 
the online application process and purchased 
loan leads on behalf of the bank and pursuant to 
the bank’s underwriting criteria. FDIC examiners 
reviewed the underwriting criteria and the filtering 
methodology used by the third party to purchase 
leads. If the applicant was under 30 years of age, 
the applicant would be denied (and no leads would 
be purchased). The FDIC found that this constituted 
age discrimination in violation of ECOA. Also, in the 
online application, the applicant was required to 
select “Source of Income” from a drop-down menu 
that included “Employment,” “Social Security,” and 
“Pension” among the options. If the applicant chose 
anything other than “Employment” from the drop-
down menu, the application was denied. According 
to the FDIC, this resulted in the bank denying 
applicants who reported public assistance income, 
such as social security income, on that basis. The 
FDIC reminded regulated entities that they retain 
compliance responsibility for the actions of their 
third parties and should take appropriate steps to 
monitor and oversee third parties’ activities.

CFPB Issues Advisory 
Opinion on Special 
Purpose Credit Programs

On December 21, 2020, three weeks after the com-
ment period for the CFPB’s ECOA RFI closed, the 
Bureau released an Advisory Opinion to address 
questions about the requirements for Special Purpose 
Credit Programs (SPCP) under ECOA and Regulation 
B. The CFPB issued the Advisory Opinion on SPCPs 

with the hope that expansion of SPCPs “will help 
expand access to credit among disadvantaged groups 
and will better address special social needs that exist 
today.” In the Advisory Opinion, the CFPB clarifies the 
content that a for-profit lender must include in a 
written SPCP plan document and the type of research 
and data that can be used to support a lender’s 
implementation of an SPCP.

Overview of SPCPs
An SPCP is a tool that lenders can use to develop special 
lending programs without running afoul of ECOA and 
Regulation B’s anti-discrimination prohibitions. ECOA 
and Regulation B make it unlawful for creditors to 
discriminate against applicants for credit. Lenders 
generally may not treat similarly situated applicants 
differently on the basis of a prohibited characteristic, 
such as race or national origin, or consider such charac-
teristic in evaluating applicants. But ECOA and 
Regulation B exempt from this general prohibition a 
program that is designed to meet special social needs or 
which is for the benefit of economically disadvantaged 
persons. Under an SPCP, a lender is permitted to con-
sider an otherwise-prohibited characteristic— such as 
race or national origin—to evaluate an applicant’s 
eligibility for the program without violating ECOA.

Key Aspects of the Advisory Opinion
To qualify for the protections of an SPCP under ECOA 
and Regulation B, a for-profit lender must develop and 
implement a written plan that identifies the class of 
persons the SPCP is designed to benefit and sets forth 
the lender’s procedures and standards for extending 
credit under the program. For a program to qualify as a 
SPCP, its purpose must be to extend credit to a class of 
persons who, under the lender’s customary standards 
of creditworthiness, probably would not receive such 
credit or would receive it on less favorable terms than 
are ordinarily available to other applicants applying to 
the lender for a similar type and amount of credit. The 
Advisory Opinion provides additional detail regarding 
how lenders can satisfy these requirements. Note that 
Regulation B does not require not-for-profit organiza-
tions offering or administering an SPCP to demonstrate 
compliance with these detailed requirements.

We summarize the most salient points from the 
Advisory Opinion below.
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• Class of Persons – The written plan must explain 
whether the class of persons will be required to 
demonstrate a financial need or share a common 
characteristic. Such a class could be defined 
with or without reference to a prohibited basis 
under the ECOA. For example, an SPCP could be 
designed to benefit:

1. minority residents of low-to-moderate 
income census tracts; 

2. residents of majority-Black census tracts; 

3. operators of small farms in rural counties; 

4. minority- or woman-owned small business 
owners; 

5. consumers with limited English proficiency; or 

6. residents living on tribal lands.

• Program Duration/Reevaluation – A written 
plan implementing an SPCP can either provide 
a set time for which the program will last or 
provide a specific period of time after which the 
program will be reevaluated based on a certain 
set of circumstances (for example, once a certain 
origination volume has been met).

• Procedures and Standards for Extending Credit 
– The procedures and standards for extending 
credit under the written plan must be designed 
to increase the likelihood that a class of persons 
who would otherwise be denied credit will 
receive credit pursuant to the program (or that 
a class of persons who would receive credit on 
less favorable terms will receive credit on more 
favorable terms). For example, a lender could 
introduce a new product or service, modify the 
terms and conditions or certain eligibility require-
ments for an existing product or service, or 
modify policies and procedures related to certain 
loss mitigation programs. The Advisory Opinion 
indicates that the written plan must describe the 
procedures and standards adopted and explain 
how they will increase credit availability with 
respect to the identified class of persons. 

• Description of SPCP Analysis and Determination 
of Need – The Advisory Opinion clarifies that 
the written plan must describe or incorporate 
the analysis that supports the need for the SPCP. 
The determination of a need for an SPCP can be 

based on the lender’s own research or data from 
outside sources, such as governmental reports 
or studies. The Advisory Opinion clarifies that 
lenders can rely on a wide range of research or 
data to analyze the need for an SPCP—for exam-
ple, a lender could consider HMDA data, SBA 
lending data, or government or academic reports 
or studies on the historical societal causes and 
effects of discrimination.

• Nexus to Lender’s Customary Credit Standards 
– The lender’s analysis must show how the class 
of people would otherwise be denied credit or 
would receive it on less favorable terms under 
the lender’s own customary credit standards. 
In other words, the lender must be able to 
demonstrate a nexus between the research 
informing its analysis and the determination 
that the class of persons probably would 
not receive credit or would receive it on less 
favorable terms than are ordinarily available 
to other applicants applying for a similar type 
and amount of credit. For example, a lender 
might identify a class of applicants who may 
not have sufficient savings to satisfy mortgage 
down-payment requirements and develop an 
SPCP offering down-payment assistance funds. 
In this example, the lender could demonstrate 
the required nexus by showing that “insufficient 
cash” is listed as a principal reason for the denial 
of similar mortgage loan applications among the 
identified class of applicants frequently enough 
to indicate that they probably would not receive 
credit or showing that minimum cash to close or 
liquid assets requirements would probably impair 
credit access for the identified class of applicants.

• Requests For and Use of Demographic 
Information – The Advisory Opinion clarifies that if 
the SPCP has not yet been established, the lender 
may not request demographic information that it 
is otherwise prohibited from collecting (e.g., if the 
applicant is applying for non-mortgage credit) in 
assessing the need for a SPCP. Instead, the lender 
can use statistical methods, such as Bayesian 
Improved Surname Geocoding (or BISG), to esti-
mate applicants’ demographic information. Once 
the lender establishes a SPCP, then a lender may 
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request and consider information regarding the 
common characteristic for determining applicants’ 
eligibility for the program.

Finally, in the Advisory Opinion, the Bureau reiterates 
that it does not make determinations of whether 
individual programs qualify for special-purpose credit 
status. Instead, the lender administering or offering 
the SPCP must make decisions regarding the status of 
its program. This statement is a clear rejection of calls 
from a number of industry commenters asking for 
some type of pre-approval process for SPCPs in order 
to reduce potential regulatory uncertainty and 
encourage broader use by the industry.

More Progress toward 
Long-Awaited Section 
1071 Small Business 
Rulemaking

As we previously reported, a 2020 court settlement 
mandated a timeline for the CFPB to take certain 
steps to initiate a Section 1071 small business 
lending data collection rulemaking. Among other 
steps, the settlement required the CFPB to convene 
a Small Business Advocacy Review panel (“the 
Panel”) by October 15, 2020. The Panel consisted of 
representatives of the CFPB, the Small Business 
Administration (“the SBA”), and the OMB. This Panel 
consulted with representatives of small entities likely 
to be affected directly by a Section 1071 regulation, 
who provided feedback on the CFPB’s proposals 
under consideration for Section 1071 and the 
potential economic impacts of compliance. The 
Panel had 60 days to complete its report, which it 
released on December 15, 2020.

We covered the Bureau’s proposals for a Section 
1071 regulation in our last Fair Lending Newsletter. 
Here is a rundown of the Panel’s recommendations:

1. General. The Panel recommends that the Bureau 
issue implementation and guidance materials, 
including sample disclosure language.

2. Scope. Section 1071(b) requires a financial 
institution to inquire information about 
whether a business application for credit is 

for a “women-owned, minority-owned, or 
small business.” But the Bureau is considering 
applying the data collection requirement only to 
small businesses and not to women-owned and 
minority-owned businesses that are not small. 
Its rationale is that most existing businesses are 
small businesses, making it likely that nearly all 
women-owned and minority-owned businesses 
would already be captured just by covering 
small businesses. The Panel recommends that 
the Bureau continue to explore whether the 
scope should be limited in this way.

3. Lenders covered. Under the statutory definition 
of “financial institution,” the rule’s data-collection 
and reporting requirements could apply to a 
variety of entities that engage in small-business 
lending. The Bureau is considering proposals to 
adopt a definition of which lenders are covered 
by the rule, as well as exemptions based on 
size and/or activity. The Panel recommends the 
Bureau continue to explore potential exemptions 
and explore whether the fixed costs of compli-
ance might cause financial institutions to reduce 
lending to small businesses.

4. Definition of small business. Section 1071 
defines small business by reference to the SBA’s 
somewhat complex definition. The Bureau is 
considering adopting a simplified, easy-to-un-
derstand approach that may use gross revenues, 
number of employees, or size standards across 
13 industry groups that correspond to two-digit 
NAICS (North American Industry Classification 
System) code industry groupings to determine 
whether a business is a “small business.” Some 
of the feedback from the Panel suggested that 
the NAICS code approach would be inefficient, 
as oftentimes the business applicant does not 
provide the code and sometimes it is unclear 
which code is appropriate, or a business could fit 
more than one code. The Panel recommends that 
the Bureau consult with the SBA Administrator 
before proposing any of these three approaches.

5. Definitions of women-owned business, minori-
ty-owned business, and minority individual. The 
Panel recommends that the Bureau seek public 
comment on potential interpretations of these 
terms to ensure that small-business applicants 
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are able to understand questions based on 
these definitions. The Panel also recommends 
permitting applicants to select multiple race and 
ethnicity categories.

6. Product coverage. The Bureau is considering pro-
posing that covered credit products include term 
loans, lines of credit and business credit cards, 
but do not include consumer-designated credit, 
leases, factoring, trade credit, or merchant cash 
advances. At least one of the small entity repre-
sentatives on the Panel suggested that merchant 
cash advances in particular should be included 
because they represent an important means of 
accessing credit for small businesses. The Panel 
recommends that the Bureau explore the extent 
to which covering merchant cash advances or 
factoring would further the statutory purposes 
of section 1071. The Panel also recommends that 
the Bureau address whether agricultural and real 
estate-secured loans are intended to be covered, 
and suggests exploring the costs to financial 
institutions of reporting consumer-designated 
credit used for business purposes.

7. Definition of application. The Bureau is consid-
ering clarifying circumstances that would not be 
reportable under section 1071, even if they might 
be considered an “application” for Regulation B 
purposes, including inquiries/prequalifications, 
reevaluation, extension, and renewal requests, 
and solicitations and firm offers of credit. The 
Panel recommends that the Bureau seek comment 
on collecting data on incomplete or withdrawn 
applications, as well as on whether to include line 
increases as a separate reportable application, 
although at least one panel participant thought 
treating line increases as reportable applications 
would require some lenders to make significant 
changes to how they do business.

8. Mandatory data points. In addition to providing 
feedback on the Bureau’s proposed mandatory 
data points, the Panel suggests that the Bureau 
create sample collection forms, in English and 
Spanish, for the collection of data, which should 
be self-reported by the applicant without requir-
ing the financial institution to verify them. Several 
of the panel participants lobbied for as few data 

points as possible, with the simplest collection 
and reporting approach possible.

9. Discretionary data points. One of the Bureau’s 
proposed discretionary data points is pricing. 
Panelists were divided on this point—some 
implied that there would be essentially no point 
to collecting any data if the Bureau does not 
also require pricing data to put it into perspec-
tive. Others argued that making pricing data 
public could result in unjustified fair lending 
concerns, or that reporting pricing data without 
also reporting information about credit quality, 
collateral quality and the like could lead to mis-
interpretations. If discretionary data points such 
as pricing and time in business become part of 
the Bureau’s proposal, the Panel suggests that 
the Bureau explore ways to minimize burden 
and, with respect to pricing, to seek comment 
on potential methods for avoiding misinterpre-
tations of apparent disparities in pricing.

10. Timing of data collection. The Panel suggests 
asking for public comment in the proposed 
rulemaking whether it is necessary to specify 
a particular time period for the collection of 
section 1071 data.

11. Underwriter firewall. The Bureau is considering 
requiring a firewall so that an underwriter does 
not know of an applicant’s status as a women- or 
minority-owned business, or of the race, sex, 
or ethnicity of the principal owners. The Panel 
suggests the Bureau permit financial institutions to 
provide a notice to applicants instead of restrict-
ing access to demographic information if it is not 
feasible to maintain a firewall, and that the Bureau 
propose a clear feasibility standard and guidance.

12. Applicant’s right to refuse to provide demo-
graphic information. The Panel suggests that 
the Bureau develop sample language financial 
institutions can use to give context as to why 
applicants are being asked to provide demo-
graphic information.

13. Compiling, maintaining, and reporting 1071 data. 
The Bureau is considering proposing that data col-
lection and reporting be done on a calendar-year 
basis, with a three-year retention requirement and 
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a prohibition on including personally identifiable 
information other than that specifically required. The 
Panel suggests the Bureau seek comment on how 
best to implement these requirements to minimize 
cost and burden to small financial institutions. 

14. Privacy considerations. The Bureau is considering 
using a balancing test that weighs the risks and ben-
efits of public disclosure of section 1071 data. Many 
of the Panel participants commented specifically 
on privacy concerns, such as for applicants doing 
business in low-business population census tracts, 
whose identity would likely easily be discernable if 
information is published on an individualized, rather 
than aggregate, basis. The Panel recommends that 
the Bureau seek comment on the types of privacy 
harms and sensitivities the unmodified release of 
data could cause to financial institutions and small 
business applicants. The Panel also recommends 
seeking comment on the potential benefits pub-
lishing unmodified data, and recommends that the 
Bureau offer more detail in the notice of proposed 
rulemaking on the balancing test it is considering, 
including how it would be applied.

15. Implementation period. The Bureau is consid-
ering giving financial institutions two years for 
implementation following issuance of a final rule. 
The Panel recommends the Bureau seek comment 
on the sufficiency of such an implementation 
period and on ways to facilitate implementation 
for small institutions that have had no experience 
with any kind of Federal data reporting regime.

16. Potential impacts on small entities. The Panel 
recommends that the Bureau consider feedback 
and analyses of one-time costs, consider incorpo-
rating ongoing costs suggestions from small entity 
representatives into its estimation methodology, 
and continue to explore with financial institutions 
the extent to which compliance costs are likely to 
pass through to small businesses.

Now that the Panel report has been issued, the CFPB 
is supposed to get to work on a Section 1071 notice 
of proposed rulemaking, but the Bureau is not 
presently subject to any set timeline going forward. 
We expect to learn more about the timing of that 
rulemaking early in 2021.

CFPB Issues Guidance 
on Doing Business with 
LEP Consumers

On January 13, 2021, the Bureau issued a guidance 
statement regarding the provision of financial 
products and services to consumers with limited 
English proficiency (the Statement). In the 
Statement, the Bureau defines a consumer with 
“limited English proficiency” or a “limited English 
proficient” (LEP) consumer as a person who  
has a limited ability to read, write, speak, or  
understand English. 

Noting that LEP consumers have considerable 
credit needs but often encounter language access 
issues that make it difficult for them to participate 
in the consumer financial marketplace, the Bureau 
issued its Statement to encourage financial institu-
tions to promote access to credit by better serving 
LEP consumers. Financial institutions and other 
interested parties have been anticipating this 
guidance for some time. LEP was one of the topics 
that received the most comments in response to 
the Bureau’s ECOA RFI, with many commenters 
calling for the Bureau to issue guidance to reduce 
regulatory uncertainty and provide lenders with 
flexibility to proactively reach out to LEP consumers 
in their preferred language. Many financial service 
providers expressed a desire to offer financial 
products and services to LEP consumers, but 
concern about how to do so in compliance with 
applicable regulations, including UDAAP and 
ECOA. Two of the biggest questions revolved 
around challenges that arise in making (1) language 
selection (in which language or languages to 
provide products and services), and (2) product and 
lifecycle selections (which products and services 
should be offered in non-English languages and at 
what stages of the product lifecycle).

The Statement offers guidance in two main parts. 
Section B.1 provides five general principles for 
financial institutions to consider. Section B.2 
provides guidelines for implementing those princi-
ples and developing compliance solutions.
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The guiding principles of section B.1 are:

1. The Bureau encourages financial institutions
to better serve LEP consumers while ensuring 
compliance with relevant Federal, State, and 
other legal requirements.

2. Financial institutions that wish to implement pilot
programs or other phased approaches for rolling
out LEP-consumer-focused products and services 
may consider doing so in a manner consistent 
with the guidelines in section B.2.

3. Financial institutions may consider developing a
variety of compliance approaches related to the
provision of products and services to LEP con-
sumers consistent with the guidelines in section
B.2.

4. Financial institutions may mitigate certain compli-
ance risks by providing LEP consumers with clear
and timely disclosures in non-English languages
describing the extent and limits of any language
services provided throughout the product
lifecycle.

5. Financial institutions may wish to consider
extending credit pursuant to a legally compliant
special purpose credit program (SPCP) to
increase access to credit for certain underserved
LEP consumers.

The guidelines and key considerations of section B.2 
include the following key considerations:

Language selection. The Bureau noted that RFI 
commenters pointed out that because there are over 
350 languages spoken in the United States, it would 
be unrealistic and cost prohibitive for any financial 
institution to fulfill all the credit needs of all custom-
ers in all languages. Accordingly, the Statement 
provides that financial institutions are permitted to 
consider documented and verifiable information 
such as Census Bureau data or the stated language 
preferences of its customers in determining whether 
to offer non-English language services and in which 
language or languages to do so. The Bureau is not 
mandating any particular approach, but says it has 
previously noted that nationwide institutions largely 
choose to focus on serving Spanish-speaking 
consumers, while regional institutions typically align 
with local demographics. 

Product and service selection. In terms of prod-
uct and service selection, financial institutions are 
free to consider things like the extent to which LEP 
consumers use particular products as well as the 
availability of non-English language services. They 
may also consider which activities and communica-
tions have the most significant impact on 
consumers; for example, verbal or written commu-
nications conveying essential information about 
credit terms and conditions.

Language preference collection and tracking. The 
Bureau specifically states that financial institutions do 
not violate ECOA or Regulation B when they collect 
an applicant’s language preference in a credit 
transaction. The Bureau notes that in the mortgage 
context, it previously issued an official approval of 
the final redesigned Uniform Residential Loan 
Application (URLA), which was to include a question 
about language preference. Even though FHFA 
opted to remove that question from the URLA, the 
Bureau confirms in the Statement that institutions 
may use that question without violating Regulation B 
or ECOA. The Bureau cautions that language 
preference information should not be used in a 
discriminatory way, such as by excluding consumers 
from offers they would have otherwise been 
provided.

Translated documents. Certain federal and state 
laws require the provision of translated documents 
under certain circumstances, and the Statement 
reminds financial institutions that nothing in the 
Statement alters the applicability of those require-
ments. But where a translation is not legally 
mandated, financial institutions are free to assess 
whether to provide translated documents. If they 
choose to do so, however, they must ensure the 
accuracy of those translations. This is obviously a big 
concern for many institutions, but the Bureau notes 
that several federal financial regulatory agencies 
have published resources to draw from, including 
glossaries of financial terms, for example. The 
Statement again suggests that financial institutions 
should seek to prioritize communications and 
activities that have the most significant impact on 
consumers. The Bureau indicated its commitment to 
providing more translated documents in the future.
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Section B.2 also discusses certain generally applica-
ble compliance management system (CMS) 
guidelines. Strong compliance management systems 
will affirmatively consider how to serve LEP consum-
ers. The Statement offers some specific detail about 
components that can be included to mitigate fair 
lending and other risks.

Documentation of decisions. The Statement 
encourages financial institutions to document its 
decision making in the selection of language, 
products, and services.

Monitoring. Financial institutions should consider 
assessing the quality of customer assistance 
provided in non-English languages, and should 
monitor or conduct regular assessments of their 
advertising and marketing.

Fair lending testing. The Bureau encourages 
lenders to engage in regular statistical analysis of 
loan-level data for potential disparities on a prohib-
ited basis in underwriting, pricing or other aspects of 
the credit transaction.

Third-party vendor oversight. Financial institu-
tions are responsible for ensuring that their 
third-party service providers offering products or 
services on its behalf to LEP consumers do not 
violate applicable laws. Accordingly, they should 
implement an oversight program, with particular 
attention paid to third parties who participate in 
underwriting or pricing decisions.

Serving LEP consumers is a complicated area with 
many challenges, but the Statement tries to achieve 
the right balance by offering compliance principles 
and guidelines that encourage financial institutions 
to assist LEP consumers, without being overly 
prescriptive.

CFPB Issues No-Action 
Letter to Fintech Lender

The CFPB issued a second No-Action Letter (NAL) 
to a fintech lender in November 2020 upon the 
expiration of a previous NAL, which had been 
issued in 2017. Under the NAL, the Bureau will not 
take supervisory or enforcement action against the 
company for violations of ECOA or UDAAP for its 
AI-based underwriting and pricing model, which 

incorporates certain alternative data. As part of the 
NAL, the company agrees to continue regular 
fair-lending testing and reporting to the Bureau, 
among other requirements. The NAL will be in 
place for three years, unless terminated earlier.

Fintech Lender Partners 
with Non-Profits on 
Alternative Data Best 
Practices

At the end of last year, a fintech lender entered into an 
agreement with the NAACP Legal Defense and 
Educational Fund and the Student Borrower Protection 
Center (headed by former CFPB Student Loan 
Ombudsman, Seth Frotman) to collaborate on best 
practices for the use and testing of alternative data in 
credit models. In recent years, regulators, lawmakers, 
civil rights organizations, and consumer advocates have 
expressed concern that the use of educational criteria in 
underwriting could lead to discriminatory outcomes. As 
part of the agreement, a third party will oversee testing 
and release public reporting over the next two years 
regarding fair lending implications from the lender’s 
AI-based underwriting model.

Bureau Taskforce 
Releases Report and 
Recommendations

In January 2021, the Bureau’s Taskforce on Federal 
Consumer Financial Law (Taskforce) released its final 
report. The Taskforce was announced in October 
2019 with the goal of: (1) providing an objective and 
independent evaluation of the Bureau’s current 
regulatory framework; (2) examining the existing legal 
and regulatory environment facing consumers and 
financial services providers; and (3) reporting its 
recommendations for ways to improve and 
strengthen consumer financial laws and regulations.

The daunting almost 900-page report describes the 
Taskforce’s findings and recommendations and 
includes approximately 100 recommendations for 
Bureau action. A number of the recommendations 
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touch on issues of fair and responsible lending. 
Specifically, the Taskforce recommends that the 
Bureau take the following actions, among others:

1. Amend Regulation B to modernize it, such as 
deleting the required alimony and child support 
disclosure and eliminating the prohibition on 
considering whether an applicant has a tele-
phone listing in the applicant’s name;

2. Amend Regulation B or its commentary to clarify 
that a reason for adverse action relating to an 
insufficient credit score meets the standard for 
a “principal, specific reason” when the creditor 
also provides the four or five “key factors” that 
kept the credit score from being higher, as 
required by the FCRA;

3. Develop a foreign language disclosure scheme 
that allows financial institutions to reach out 
into underbanked/unbanked consumer commu-
nities without forcing the financial institutions 
to maintain an underlying foreign language 
infrastructure;

4. Adopt public statement on how it will determine 
appropriate consumer restitution and civil 
penalties in matters;

5. Issue a rule that sets forth the standard it will 
apply to disparate impact (including whether it is 
the same as the Inclusive Communities standard) 
and how it will apply that standard;

6. Address any future concerns about credit dis-
crimination in pricing by auto dealers through its 
ECOA enforcement powers with auto dealerships 
under its jurisdiction, rather than through 
enforcement actions against the banks and other 
creditors that take assignment of these contracts; 

7. In evaluating an auto dealership’s compliance 
with ECOA, the Bureau should take into account 
the many legitimate non-discriminatory reasons 
a dealer may vary the APR over the assignee’s 
wholesale buy rate, such as a consumer’s 
negotiation for a more competitive rate, the 
requirements of a manufacturer’s promotional 
rate offering, the additional time and effort 
needed to find financing for some applicants, 
and similar non-discriminatory business reasons; 

8. Amend the Commentary to Regulation B to 
provide that good faith implementation of a 
fair credit compliance program constitutes one 
method of preventing discrimination in pricing 
credit offered by retail sellers;

9. Study how to facilitate creditor access to credit 
report information about recent immigrants and 
to translate that information so that credit infor-
mation from their financial lives prior to arrival in 
the United States can be used in credit decisions, 
such as by enabling immigrants to provide reli-
able information from a foreign jurisdiction that 
can enable a creditor to reconsider a decision on 
credit denial or pricing in the United States.

Several of these recommendations overlap with 
issues discussed herein, such as the development 
of foreign language disclosures by the Bureau to 
enhance the ability of LEP consumers to access 
financial products and services. Interestingly, a 
number of the Taskforce’s recommendations relate 
to indirect auto lending and the appropriate role 
and scope of the Bureau’s application and 
enforcement of ECOA with respect to indirect 
auto lenders. This topic was a subject of significant 
controversy under the Obama administration and 
resulted in Congressional invalidation of CFPB 
Bulletin 2013-02, Indirect Auto Lending and 
Compliance with the Equal Credit Opportunity 
Act. Given the recent change in administration 
and change in control of the US Senate, it will be 
interesting to see whether and how certain of 
these more politically-charged recommendations 
will be implemented. 

CFPB Enforcement of 
HMDA Continues

CFPB settled with another lender for violations of 
the Home Mortgage Disclosure Act (HMDA). In 
October, the Bureau issued a consent order against 
a national bank for allegedly reporting inaccurate 
data about its mortgage transactions for 2016 and 
2017. The bank reported data on over 7,000 mort-
gage applications in each of 2016 and 2017, and the 
Bureau found that the bank’s HMDA report 
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included significant errors, with some samples 
having error rates as high as 40%. The Bureau 
attributed these errors to a lack of appropriate staff, 
insufficient staff training, and ineffective quality 
control. The order required the bank to pay a 
$200,000 civil money penalty and to develop and 
implement an effective compliance management 
system to prevent future HMDA violations.

Second Circuit to Opine 
on Adverse Action 
Notices

In October 2020, the FTC and the CFPB filed an 
amicus brief with the Second Circuit asking the 
court to reverse a district court opinion holding 
that Regulation B’s adverse action notice require-
ments did not apply to a consumer whose line of 
credit was terminated. 

In this case, the plaintiff had a checking account 
and an overdraft line of credit with a national bank. 
The bank emailed the plaintiff notifying him that his 
checking account and overdraft line of credit were 

being terminated, but the bank did not provide a 
Regulation B-compliant adverse action notice (its 
notice did not provide a statement of specific 
reasons for the action taken). The bank moved to 
dismiss, arguing that the plaintiff was not an 
“applicant” for credit under Regulation B, and 
therefore no adverse action notice was required. 
The district court agreed with the bank and dis-
missed the complaint, but the plaintiff appealed to 
the Second Circuit. In their amicus brief, the agen-
cies argue that the statutory language should be 
interpreted broadly to include not only those who 
are applying for credit but also those who have 
received credit. Regulation B and its official com-
mentary define an “applicant” to include an 
individual who has received an extension of credit. 
The agencies argue that such interpretation is 
reasonable and entitled to Chevron deference. 
Moreover, ECOA’s statutory language defines 
“adverse action” to include the revocation of credit 
or a change in the terms of an existing credit 
arrangement. 

Lenders should consider reviewing their adverse 
action procedures to ensure they are in confor-
mance with regulatory expectations.

CONSUMER FINANCIAL SERVICES BLOG

The Consumer Financial Services Review blog provides 
insights from an industry-leading group of lawyers within 
Mayer Brown’s global Financial Services Regulatory & 
Enforcement practice. For more than 20 years, the Consumer 
Financial Services group has been recognized for its thought 
leadership and for providing high-caliber regulatory 
counseling, enforcement defense and transactional advice to 
a broad range of consumer financial services providers, 
including mortgage and auto lenders, consumer finance 
companies, payment companies, credit card issuers and 
investment banks. Visit cfsreview.com to subscribe.
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On January 4, 2021, Representative Al Green of Texas, 
Chairman of the Subcommittee on Oversight and 
Investigations for the House Financial Services Committee, 
re-introduced H.R. 166, a bill he previously introduced in 
2019. 
The proposed bill would significantly revise the application 
and enforcement of the Equal Credit Opportunity Act (ECOA) 
and would further expand lenders' collection and reporting 
obligations under the Home Mortgage Disclosure Act 
(HMDA). The proposal includes the key points on the next 
slide.
It is possible, but unlikely given that H.R. 166 has no co-
sponsors and has significant drafting problems in its current 
form. However, certain of the bill’s provisions are particularly 
interesting and could be a harbinger of future legislation to 
come under the new Democratic Congress. Because the 
relative dearth of fair lending enforcement in recent years has 
contributed to a sense that not enough is being done to combat 
discrimination in the marketplace, there may be more of an 
appetite not only to increase the federal government’s 
enforcement of existing fair lending laws, but potentially also 
to increase expand ECOA’s reach and penalties for violators.
https://www.cfsreview.com/2021/02/re-introduced-fair-lending-for-all-
act-proposes-stiffer-ecoa-penalties-and-cfpb-testing-office/

PROPOSED FAIR LENDING ACT FOR ALL ACT
MAYER BROWN’S ANALYSIS
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Expanding the ECOA prohibited bases to include applicant’s sexual 
orientation or gender identity, as well as their zip code or census tract.
Establishing an Office of Fair Lending Testing (Testing Office) within 
the CFPB headed by a Director appointed for five-year terms by the 
Director of the CFPB.
The Testing Office would engage in “mystery shopping”-style testing of lending 
institutions, using investigators posing as loan applicants to gather information on 
various institutions’ lending practices.
Evidence of violations of ECOA would be referred to the Attorney General for 
appropriate legal actions and would be provided to Congress in the form of a 
comprehensive report.

Imposing new criminal penalties for violations of ECOA, including:
Fines up to $50,000 or one year in prison for knowing and willful individual violations.
Fines up to $100,000 or up to twenty years in prison for individuals who engage in a 
pattern or practice of knowing and willful discrimination.
Fines up to 100% of compensation received during the time period in which the 
violations occurred or 1-3 years preceding their discovery, and imprisonment for up to 
five years for any executive officer or director of a board of any lender who causes 
such lender to engage in a pattern or practice of knowing and willful discrimination.

Requiring the CFPB to review loan applications and application 
processes used by lenders for compliance with federal law, and to 
prevent the use of applications or processes deemed non-compliant.
Amending HMDA to require lenders to gather and report information 
that includes the number and dollar amount of mortgage loans and 
completed applications grouped according to the applicants’ zip code, 
religion, marital status, and sexual orientation. (Of course, Regulation B 
separately makes it illegal to ask a loan applicant for most of these data 
points, and the bill fails to address that problem.)

FAIR LENDING FOR ALL ACT PROPOSES STIFFER 
ECOA PENALTIES AND CFPB TESTING OFFICE
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The CFPB’s January 19, 2021’s action is the first resolution 
in the Bureau’s broader sweep of investigations of multiple 
lenders that may be violating the MLA. LendUp, is an online 
lender that offers single-payment and installment loans to 
consumers. 
If entered by the court, the proposed settlement would require 
LendUp to provide $300,000 in redress to consumers and to 
pay a $950,000 civil money penalty. The settlement would 
also enjoin LendUp from committing future violations of the 
MLA and from collecting on, selling, or assigning any debts 
arising from loans that failed to comply with the MLA. It 
would also require LendUp to correct or update the 
information it provided to consumer reporting agencies about 
affected consumers.
The Bureau’s complaint, filed in the United States District 
Court for the Northern District of California, alleged that 
since October 2016, LendUp made over 4,000 single-payment 
or installment loans to over 1,200 covered borrowers in 
violation of the MLA. The Bureau specifically alleged that 
LendUp’s violations of the MLA include:
Extending loans with a MAPR that exceeds the MLA’s 36% cap, 
Extending loans that require borrowers to submit to arbitration, and 
Failing to make certain required loan disclosures, including a statement 
of the applicable MAPR.

CFPB SETTLED WITH LENDUP LOANS RE: 
VIOLATIONS OF THE MLA
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The December 30, 2020 action is the second in the 
Bureau’s sweep of investigations of multiple lenders 
that may be violating the MLA. 
https://files.consumerfinance.gov/f/documents/cfpb_omni-
financial-of-nevada-inc_consent-order_2020-12.pdf

Omni, is based in Las Vegas, Nevada, and operates 
as Omni Financial and Omni Military Loans, 
specializing in lending to consumers affiliated with 
the military. 

It originates tens of thousands of loans each year, 
with individual loans typically ranging from $500 to 
$10,000. 

The consent order requires that Omni pay a $2.175 
million civil money penalty and imposes injunctive 
relief to stop ongoing violations and prevent future 
violations.

OMNI FINANCIAL OF NEVADA, INC. SANCTIONED 
FOR VIOLATIONS OF THE MLA, EFTA, AND CFPA
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The MLA puts in place protections in connection with extensions 
of consumer credit for active-duty servicemembers and their 
dependents, “covered borrowers.” 
These protections include prohibiting covered loans to be 
required to be repaid by “allotment.” The Department of Defense 
runs the allotment system, which allows servicemembers to 
designate a portion of their paycheck to certain recipients. 
The Bureau found that, since October 2016, Omni’s loans to 
covered borrowers violated the MLA’s prohibition of requiring 
repayment by allotment.
The Bureau found Omni also violated EFTA and the CFPA. 
In addition to lending to active-duty servicemembers and their 
dependents, Omni lends to civilians and non-covered 
servicemembers, such as military retirees. The Bureau found that 
Omni requires all of its borrowers to provide bank-account 
information and authorize Omni to withdraw funds from that 
account on the first business day after each missed payment. 
Omni’s requirement that consumers allow it to withdraw funds 
from their bank accounts violates EFTA’s prohibition against 
requiring consumers to preauthorize electronic fund 
transfers as a condition of receiving credit. 
The Bureau further found that these EFTA violations constituted 
CFPA violations.

OMNI FINANCIAL OF NEVADA, INC. SANCTIONED 
FOR VIOLATIONS OF THE MLA, EFTA, AND CFPA

(CONTINUED)
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The Bureau previously issued a consent order against Discover in July 
2015 (2015 Order) based on findings that Discover misstated the 
minimum amounts due on billing statements as well as tax information 
consumers needed to get federal income tax benefits. 
The Bureau also found that Discover engaged in illegal debt collection 
practices. 
The Bureau’s 2015 Order required Discover to refund $16 million to 
consumers, pay a penalty, and fix its unlawful practices servicing and 
collection practices. The Bureau found that Discover violated the 2015 
Order’s requirements in several ways. 
Discover misrepresented the minimum loan payments consumers owed, 
the amount of interest consumers paid, and other material information, 
such as interest rates, payments, due dates, and the availability of 
rewards, among other things. Discover also did not provide all of the 
consumer redress the 2015 Order required.
The Bureau found that Discover engaged in unfair acts and practices by 
withdrawing payments from more than 17,000 consumers’ accounts 
without valid authorization and by cancelling or not withdrawing 
payments for more than 14,000 consumers without notifying them. This 
conduct violated the CFPA, EFTA, and Regulation E. 
The Bureau also found that Discover engaged in deceptive acts and 
practices in violation of the CFPA by misrepresenting to more than 
100,000 consumers the minimum payment owed and to more than 8,000 
consumers the amount of interest paid. Some consumers ended up 
paying more than they owed, others became late or delinquent because 
they could not pay the overstated amount, while others may have filed 
inaccurate tax returns.

CFPB SETTLES WITH STUDENT LOAN SERVICERS 
DISCOVER BANK FOR VIOLATING 2015 CONSENT 

ORDER AND OTHER UNLAWFUL PRACTICES
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Visit us at www.consumercomplianceoutlook.org

2020 Fair Lending 
Interagency Webinar

Outlook Live Webinar December 8, 2020

Visit us at www.consumercomplianceoutlook.org

1

Overview
Age Discrimination & Age-Related Considerations
FHFA Credit Score Fair Lending Requirements

Assessing Fair Lending Risk: Policies and Procedures 
Managing Fair Lending Risks in Underwriting and Pricing 
Exceptions 

Testing for Lending Discrimination: United States v. 
Guaranteed Auto

3
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