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UDAAP: Fair Lending Beyond Loans
• CFPB (Mar. 16, 2022) issued revised UDAAP Exam Procedures signaling intention to increase supervisory activity around

fair lending laws and UDAAP

• Looking for discrimination “including in situations where fair lending laws may not apply”; “CFPB will scrutinize
discriminatory conduct that violates the federal prohibition against unfair practices”

– “CFPB will examine for discrimination in all consumer finance markets, including credit, servicing, collections, consumer reporting,
payments, remittances, and deposits.”

– “Discrimination can be unfair in cases where the conduct may also be covered by ECOA, as well as in instances where ECOA
does not apply. For example, denying access to a checking account because the individual is of a particular race could be an
unfair practice even in those instances where ECOA may not apply.”

– Director Chopra: “We will be expanding our anti-discrimination efforts to combat discriminatory practices across the board in
consumer finance.”

• “CFPB will closely examine financial institutions’ decision-making in advertising, pricing, and other areas to ensure that
companies are appropriately testing for and eliminating illegal discrimination.”

– “CFPB examiners will require supervised companies to show their processes for assessing risks and discriminatory outcomes,
including documentation of customer demographics and the impact of products and fees on different demographic groups”

– “The CFPB will look at how companies test and monitor their decision-making processes for unfair discrimination, as well as
discrimination under ECOA”

• Exam procedures include legal standards by which regulators evaluate UDAAPs and provides examples of unfair, deceptive
and abusive acts and practices
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UDAAP: Fair Lending Beyond Loans
• Accompanying blog post (Mar. 16, 2022) focuses on machine learning, among 

other things

– CFPB will “focus on the widespread and growing reliance on machine learning models 
throughout the financial industry and their potential for perpetuating biased outcomes,” 
including “data harvesting and consumer surveillance fuel complex algorithms that can 
target highly specific demographics of consumers to exploit perceived vulnerabilities and 
strengthen structural inequities. We will be closely examining companies’ reliance on 
automated decision-making models and any potential discriminatory outcomes.”

• Re-emphasis on fair lending under ECOA: “we will prioritize enforcement of the 
ECOA to ensure that no one suffers discrimination with respect to any aspect of a 
credit transaction.”

• Also mentions DFA 1071 as a rule that will “identify areas of business and 
community development needs, and to facilitate enforcement of fair lending laws.”

4

Final Appraisal Bias Report
• HUD (Mar. 23, 2022) published the Interagency Task Force on Property Appraisal and Valuation Equity 

(PAVE) Action Plan to President Biden (also Fact Sheet with key findings)

– The PAVE Task Force was created in June 2021 to address racial bias in home lending and appraisals and establish 
actions to root out inequity, and includes HUD, US AG, Departments of of Agriculture, Labor, and Veterans Affairs, OCC, 
Fed, FDIC, NCUA, CFPB, FHFA, and Appraisal Subcommittee of the FFIEC

– The Action Plan to Advance Property Appraisal and Valuation Equity will represent “the most wide-ranging set of reforms 
ever put forward to advance equity in the home appraisal process.” 

• Executive summary: “On average, homes in majority-Black neighborhoods are valued at less than half of 
those in neighborhoods with few or no Black residents.” 

– Impact of undervaluation on homebuyers, sellers, and communities can sometimes result in higher down payments for 
home buyers, often causing sales to fall through

– Low valuations in refinancings can reduce the cash-out available and sometimes affect the refinance interest rate and 
mortgage insurance premiums paid by the homeowner

• Since the FHA was passed more than 50 years ago, “the racial wealth gap is wider than ever: in 2021, the 
Black homeownership rate reached only 44 percent, while the white homeownership rate reached 74 
percent.”
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Final Appraisal Bias Report
• Plan’s primary focus on actions to substantially reduce racial bias in home appraisals

– Also steps federal agencies can “take using their existing authorities to enhance oversight and 
accountability of the appraisal industry and empower homeowners and homebuyers to take action 
when they receive a valuation that is lower than expected.” 

• Task Force will exercise broad oversight and compliance authority to strengthen “guardrails 
against unlawful discrimination in all stages of residential valuation.” 

– Agencies will issue guidance on FHA and ECOA in the appraisal industry and update appraisal-specific 
policies to “ensure that appraisers or regulated institutions’ use of appraisals are directly included in 
supervisory [FHA] and ECOA compliance requirements, and are considered in every review of relevant 
existing and future policies and guidance.” 

– Agencies committed to addressing potential bias in the use of technology-based valuation tools 
through a rulemaking related to automated valuation models (AVMs)

• Addition of a nondiscrimination quality control standard in the rule

– Will also pursue legislation to modernize governance structure of the appraisal industry

6

Final Appraisal Bias Report
• Task Force will assess:

– “expanded use of alternatives to traditional appraisals as a means of reducing the prevalence and impact of appraisal 
bias”

– Use of range-of-value estimates instead of point estimates to reduce the impact of racial or ethnic bias in appraisals

– “potential use of alternatives and modifications to the sales comparison approach that may yield more accurate and 
equitable home valuation”

– “public sharing of a subset of historical appraisal data to foster development of unbiased valuation methods”

• CFPB: Director Chopra stated the Bureau will take an active leadership role in the Appraisal Subcommittee 
and will work “to implement a dormant authority in federal law to ensure that algorithmic valuations are fair 
and accurate.”

• OCC: Acting Comptroller Hsu stated OCC will enhance its supervisory methods for identifying 
discrimination in property valuations and will take steps to ensure consumers are aware of their rights 
regarding appraisals

– Will “support research that may lead to new ways to address the undervaluation of housing in communities of color 
caused by decades of discrimination.”

• FDIC: Acting Chairman Gruenberg stated FDIC is committed to taking concrete actions, including 
collaborating with Task Force members to exercise authorities “to support a more equitable state appraisal 
certification and licensing system.”
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Letter to HUD on Appraisal Bias 
• Chairwoman of the House Financial Services Committee Maxine Waters (Feb. 22, 2022) sent a letter to HUD Secretary 

Marcia Fudge, the Appraisal Subcommittee, the Appraisal Foundation, and the Appraisal Institute discussing appraisal bias 
and discrimination

– Urged federal regulators and the Appraisal Institute to investigate appraiser misconduct and possibility of illegal discrimination, 
highlighted “longstanding racial inequities plaguing America’s home valuation system, particularly in Black-majority communities
and other communities of color”

– Waters noted that the committee has “paid special attention to the racial inequities that continue to plague America’s home 
valuation system, including through home appraisals, despite the passage of anti-discrimination laws.” 

– Emphasized “qualitative research” from the National Fair Housing Alliance to shed light on “the ways in which individual 
appraisers and the appraisal profession help perpetuate systemic and overt racism, highlighting statements made by appraisers
as well as policies and practices that continue to be upheld by an appraisal profession that is 97% White.” 

• Provided excerpts from an appraiser’s email (appears in the letter and in a tweet) as an example of discriminatory practices; 
which Waters asserted “shines a spotlight on the racist stereotypes and harmful lines of thinking prevalent in an industry 
which systematically devalues the homes of Black people and other people of color.” 

• Waters noted she will be drafting legislation “to address systemic appraisal discrimination,” recommended that the recipients
of her letter conduct pertinent investigations, and urged them to respond to her letter accordingly

• House Financial Services Committee “will convene hearings, advance legislation, and continue working with stakeholders to 
end housing discrimination and hold the appraisal industry fully accountable.”

8

AVM Regulations: Preventing Algorithmic Bias
• CFPB (Feb. 23, 2022) published the Small Business Advisory Panel’s (SBREFA) Outline of Proposals and 

Alternatives Under Consideration of possible options to prevent algorithmic bias in AVMs
– Details options for ensuring computer models used to determine home valuations are accurate and fair, as “flawed” AVMs 

“could digitally redline certain neighborhoods and further embed and perpetuate historical lending, wealth, and home 
value disparities.”

• Concerns:
– While AVMs “have the potential to contribute to lower costs and shorter turnaround times in the performance of property 

valuations,” CFPB cautioned that using AVMs may introduce several risks that can impact data integrity and accuracy

– AVMs may “reflect bias in design and function or through the use of biased data and may introduce fair lending risk.” 

• Dodd-Frank added Section 1125 to FIRREA and mandated that the OCC, Fed, FDIC, NCUA, CFPB, and 
FHFA issue a joint rule to strengthen oversight of AVMs

• New regulation must:
– Ensure a high level of confidence in the estimates;

– Protecting against data manipulation;

– Avoiding conflicts of interest;

– Random sample testing and reviews; and

– Accounting for other factors deemed “appropriate” by the agencies
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AVM Regulations: Preventing Algorithmic Bias
• CFPB is considering proposing “a requirement that covered institutions establish policies, practices, 

procedures, and control systems to ensure that their AVMs comply with applicable nondiscrimination laws.”

– They “preliminarily believe standards designed to ensure compliance with applicable nondiscrimination laws may help 
ensure the accuracy, reliability, and independence of AVMs for all consumers and users.” 

– CFPB is considering a “principles-based option” to allow institutions more flexibility to set their own AVM quality control 
standards, as well as a “prescriptive option” with a more detailed set of requirements for institutions to reduce potential 
compliance uncertainty

• Outline previewed definitions under consideration for terms such as “mortgage originator,” “mortgage,” and 
“consumer’s principal dwelling” 

• CFPB Director Chopra: “It is tempting to think that machines crunching numbers can take bias out of the 
equation, but they can’t”; “This initiative is one of many steps we are taking to ensure that in-person and 
algorithmic appraisals are fairer and more accurate.”

• Next step will be to review the options to determine their potential impact on small business stakeholders as 
required by the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA), and consider 
feedback to inform efforts on developing a formal proposal with the other agencies

10

ADA Website Accessibility Guidance
• Department of Justice (Mar. 18, 2022) issued guidance providing additional clarity about website 

accessibility and how businesses and others can ensure ADA compliance
– Provides examples of website accessibility barriers
– Clarifies when the ADA requires web content to be accessible
– Tips for improving website accessibility
– Links to additional accessibility resources and existing technical standards (including to the Web Content Accessibility 

Guidelines and Section 508 Standards)
– Also includes listing of enforcement actions and sample cases on website accessibility

• Examples of website accessibility barriers:
– Poor color contrast
– Use of color alone to give information
– Lack of text alternatives (“alt text”) on images
– No captions on videos
– Inaccessible online forms
– Mouse-only navigation (lack of keyboard navigation)

• DOJ: “Even though businesses…have flexibility in how they comply with the ADA’s general requirements 
of nondiscrimination and effective communication, they still must ensure that the programs, services, and 
goods that they provide to the public – including those provided online – are accessible to people with 
disabilities”

Page 204



IBC 2nd Quarter Compliance Forum Update

May 2022

11

SEC Proposed Climate Risk Disclosures
• SEC (Mar. 21, 2022) issued a Proposed Rule (and a Fact Sheet) with requirements for public companies to disclose 

information about climate risks affecting them, their greenhouse gas footprints and any emissions-reduction plans they may 
have adopted

– Has varying compliance dates, with deadlines for large accelerated filers coming in 2024 for fiscal years ending in 2023; smaller 
reporting companies have earliest deadlines in 2026 for FYs ending in 2025

• Would require a registrant to disclose information on registration statements and periodic reports like Form 10-K about:
– Registrant’s governance of climate-related risks and relevant risk management processes;

– How any climate-related risks identified by the registrant have had or are likely to have a material impact on its business and 
consolidated financial statements, which may manifest over the short-, medium-, or long-term; 

– How any identified climate-related risks have affected or are likely to affect registrant’s strategy, business model, and outlook; and 

– Impact of climate-related events (severe weather events and other natural conditions) and transition activities on line items of a 
registrant’s consolidated financial statements, as well as on the financial estimates and assumptions used in financial statements

• Would require specific disclosures of a registrant’s:
– Direct Greenhouse Gas (GHG) emissions (scope 1);

– Indirect emissions from purchased energy (scope 2); and

– Indirect emissions from activities upstream and downstream in a registrant’s “value chain,” if material (scope 3, which would
include “financed emissions” in a bank’s lending portfolio)

• If a registrant has made a so-called net-zero commitment or adopted a plan to reduce its GHG footprint or 
exposures, it would be required to disclose the scope of covered activities, how it intends to achieve these goals, 
progress toward achieving them and the use of carbon offsets toward those goals

12

FDIC: Climate Risk Management
• FDIC (Mar. 25, 2022) published a Request for Comment on draft principles (high-level 

framework) for safe and sound management of exposures to climate-related financial risks
– Intended for the largest financial institutions (those with over $100 billion in total consolidated assets)

– But notes that all institutions, regardless of size, can have material exposures to climate-related 
financial risks

• Issues:
– Governance

– Policies, procedures, and limits

– Strategic planning

– Risk management

– Data, risk measurement, and reporting

– Scenario analysis

• Highlights management of risk areas

• Acting FDIC Chairman Gruenberg: key principles are “an initial step toward the promotion of 
a consistent understanding of the effective management of climate-related financial risks.”
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Remove Medical Debt from Credit Reports?
• CFPB (Mar. 1, 2022) announced plans to review whether unpaid medical bills should be included in consumer credit reports

• Bureau’s report, Medical Debt Burden in the United States, stated research found $88 billion in medical debt on consumer 
credit reports, accounting for 58% of all uncollected debt tradelines reported to credit reporting agencies

– Medical debt is often less transparent than other types of debt, due to opaque pricing, complicated insurance, charity care 
coverage, and pricing rules; consumers may not even sign a billing agreement until after receiving treatment

– Medical debts often end up in collections, can cause far-ranging repercussions even if the bill itself is inaccurate or erroneous

– Additional challenges for uninsured consumers, as well as for Black and Latino families, consumers with low incomes, veterans, 
older adults, and young adults of all races and ethnicities

– Covid-19 pandemic has exacerbated the situation, with costs and medical debt expected to increase post-pandemic

– Medical debt weakens underwriting accuracy, as it is less predictive of future repayment than reporting on traditional obligations

– Dramatic effects when newer credit scoring models weigh medical collections tradelines less heavily (but there has been very little 
adoption of this approach so far)

• CFPB will examine CRAs to ensure they are collecting accurate information from medical debt collectors and expects CRAs 
to take action against furnishers who routinely report inaccurate information, including cutting off their access to the system

• Also plans to work with the Department of Health and Human Services to ensure consumers are not forced to pay more 
than amount due for medical debt

• CFPB Bulletin 2022-01 (Jan, 20, 2022) reminded debt collectors and CRAs of legal obligations under the FDCPA and the 
FCRA when collecting, furnishing information about, and reporting medical debts covered by the No Surprises Act

14

Credit Bureaus Will Remove Medical Debt from Credit 
Reports

• The 3 major credit bureaus – Experian, Equifax, and TransUnion – (Mar. 18, 2022) issued an announcement that they are 
eliminating nearly 70% of medical collection debt tradelines from consumer credit reports

– Beginning July 1, 2022, “paid medical collection debt will no longer be included on consumer credit reports. In addition, the time 
period before unpaid medical collection debt would appear on a consumer’s report will be increased from 6 months to one year,
giving consumers more time to work with insurance and/or healthcare providers to address their debt before it is reported on their 
credit file.” 

– Starting in 2023, medical collection debt under $500 will no longer be included on credit reports issued by the 3 credit bureaus

• CFPB (Mar. 16, 2022) published a Data Spotlight on senior adults (65 and older) and medical debt
– Used information from the 2018 “FINRA Foundation National Financial Capability Study,” administered online to a sample of 

27,091 adults ages 18 and older (5,166 respondents 65 and older) – 8.5% of adults over 65 carried medical debt

– Bureau suggested this outcome “is likely the result of older Americans having the highest health insurance coverage rates of all
age groups due to their eligibility for coverage through Medicare,” but referenced Medicare coverage as “limited.” 

– “Medical debt is more common among older people of color, older adults with incomes near the poverty line, people who are 
uninsured, who are currently unmarried, and who don’t own a home”; “Non-White older adults and older adults who are not 
married more often report medical debt than their counterpart.” 

– 76% of seniors with medical debt are retired, 17% are still employed, and nearly 7% are disabled, sick, or unable to work (a recent 
job loss, declining health, or the onset of a disability may explain this)

– Older adults who had medical debt were significantly more likely to report significant cost-related health care challenges and 
hardships than others in the same age group without medical debt

– Over 33.8% of older adults with medical debt have skipped medical treatment or a doctor’s visit due to cost, but just 6% of seniors 
without medical debt skipped medical treatment or a doctor’s visit due to cost
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Reconsidering a “Culture of Compliance”
• Treasury Assistant Secretary for Terrorist Financing and Financial Crimes Elizabeth Rosenberg (Mar. 21, 2022) delivered 

remarks at an ACAMS) conference

• Asked attendees to consider “What must a culture of compliance look like in a world where autocracy is on the rise” and how 
institutions should adapt their BSA/AML obligations to ensure they are effective

– It is time for an updated approach to considering and managing risk: “Russia’s war has meaningfully expanded AML and sanctions 
obligations”; “Geopolitical events are evolving fast, and we need financial institutions more than ever to act swiftly as we in the 
government are pushing out new designations and advisories almost daily.” 

– Institutions should “think about risk and enhanced due diligence when it comes to Russian oligarchs and kleptocrats who may not 
have been priorities for compliance efforts in early February but are now crucial players, supporting Putin’s power structure.”

• Treasury’s efforts would be aided if public and private sectors were faster about sharing information and if sharing was 
improved “across borders, between financial institutions, and with the government.” 

– Closing money laundering and global passport loopholes through which sanctioned actors can move funds and assets around the 
globe is also critical

• Highlighted US government’s collaboration with foreign partners to help countries effectively take measures to “find, restrain, 
freeze, and where appropriate, to confiscate the assets of those who have been sanctioned in connection with Russia’s 
invasion of Ukraine.” 

– Include recent launch of the Russian Elites, Proxies, and Oligarchs multilateral task force, and Treasury’s Kleptocracy Asset 
Recovery Rewards Program

– FinCEN advisory to help compliance officials better identify Russian sanctions evasion and suspicious financial activity including 
through real estate, luxury goods, and other high-value assets

16

CFPB: Reining in Repeat Offenders 
• CFPB Director Chopra (Mar. 28, 2022) warned that large, dominant banks and firms that repeatedly break 

the law “should be subject to the same consequences of enforcement actions as small firms.” 
– Speaking before University of Pennsylvania Law School as the 2022 Distinguished Lecturer on Regulation

– The current “double-standard” enforcement approach needs to end, and the Bureau intends to establish dedicated units 
within its supervision and enforcement divisions to detect repeat offenders and corporate recidivists “to better hold them 
accountable.” 

– Insured institutions could lose access to deposit insurance or are put directly into receivership: “Repeat offenses and, in 
particular, order violations, may be a sign that an institution’s condition or behavior is unsafe and unsound.”

– Penalties become meaningless if regulators are not willing to enforce them; Bureau needs “to move away from just 
monetary penalties and consider an arsenal of options that really work to stop repeat offenses.”

• New “bright-line structural remedies, rather than press-driven approaches” Bureau will consider when it 
discovers large entities repeatedly committing the same types of violations, such as:

– Imposing limits or caps on size or growth

– Banning certain types of business practices

– Forcing companies to divest certain product lines

– Placing limitations on leverage or requirements to raise equity capital

– Revoking government granted privileges

– For licensed nonbank institutions of all sizes that repeatedly violate the law, Bureau will deepen its collaboration with 
state licensing officials to allow states to determine whether to suspend licenses or liquidate assets
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CFPB: Reining in Repeat Offenders 
• Could even target individuals

– “Agency and court orders bind officers and directors of the corporation, and so do the 
laws themselves, so there are multiple ways in which individuals are held accountable. 
Where individuals play a role in repeat offenses and order violations, it may be 
appropriate for regulatory agencies and law enforcers to charge these individuals and 
disqualify them. Dismissal of senior management and board directors, and lifetime 
occupational bans should also be more frequently deployed in enforcement actions 
involving large firms.”

– “When it comes to individuals, we also need to pay close attention to executive 
compensation incentives. Important remedies for restoring law and order may include 
clawbacks, forfeitures, and other changes to executive compensation, including where we 
tie up compensation for longer periods of time and use that deferred compensation as the 
first pot of money to pay fines.”

18

OCC: SAR Authority
• OCC (Mar. 16, 2022) issued a Final Rule amending its SAR regulations

– Clarifies OCC’s authority (upon request from a national bank or federal savings association) to issue 
exemptions from SAR requirements

• To request an exemption, national banks or federal savings associations, including federal 
branches and agencies of foreign banks, must submit a request in writing to the OCC

– OCC “will consider whether the exemption is consistent with the purposes of the BSA and with safe 
and sound banking and may consider any other appropriate factors.” 

– In some cases institutions must separately seek an exemption from FinCEN (OCC intends to 
coordinate with FinCEN on such requests)

• Also allows “the OCC to facilitate changes required by the Anti-Money Laundering Act of 
2020" and “will make it possible for the OCC to grant relief to national banks or federal 
savings associations that develop innovative solutions intended to meet Bank Secrecy Act 
requirements more efficiently and effectively.” 
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DOJ: CCO Certification on AML Issues 
• Department of Justice will now consider requiring both CEOs and Chief Compliance Officers to certify that 

a company has remedied the situation

– According to Assistant Attorney General Kenneth Polite at an industry event (Mar. 22, 2022)

• This would be required to ensure the independence and authority of compliance officers

• In resolutions where companies are required to provide annual self-reports to the DOJ on the state of their 
compliance programs, “we will consider requiring the CEO and the CCO to certify that all compliance 
reports submitted during the term of the resolution are true, that they are accurate, that they are 
complete.”

• Would be required in all DOJ corporate resolutions regarding AML compliance violations

– Including guilty pleas, deferred prosecution agreements or non-prosecution agreements

• “By taking this step, we are ensuring that chief compliance officers receive all relevant compliance-related 
info and can voice any concerns they may have prior to certification” 

• “Today’s announcement is not punitive in nature—it is intended to empower compliance professionals to 
have the data, to have the access, to have the voice and the stature in your organizations to ensure that 
[DOJ understands] that your company has an ethical and compliance-focused environment.” 

20

1071 Update
• CFPB (Feb. 22, 2022) filed its eighth status report with the California federal district court in connection 

with the lawsuit brought by the California Reinvestment Coalition, National Association for Latino 
Community Asset Builders, and two individual plaintiffs in 2019

– Suit forced the Bureau to issue a proposal implementing the small business data requirements of 1071

• Reiterates the fact that the CFPB has met the deadlines to date under the Stipulated Settlement 
Agreement with the plaintiffs, including issuing the Proposed Rule in September 2021

– Comment period closed on January 6, 2022; Bureau is reviewing the approximately 2,100 comments submitted and will 
confer with the plaintiffs regarding an appropriate deadline for issuing a final rule

• 3 Republican Congressmen (Feb. 16, 2022) issued a letter to CFPB Director Chopra:
– Asserted thresholds for the Proposal’s activity-based exemption and small business definition are too stringent

– Seek longer implementation period

– Seek removal of requirement for an institution, if an applicant does not provide any ethnicity, rate, or sex information for 
at least one principal owner, to collect at least one principal owner’s race and ethnicity (but not sex) via visual 
observation and/or surname if the institution meets in person with any principal owners (including meetings via 
electronic media with an enabled video component)

– Seek a separate determination to figure out what information will be made public

• These same 3 have also introduced 3 bills in Congress (HR 6732, HR 6739, HR 6802) to address these 
concerns
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Interest Rate Calculation under QM Rules
• CFPB (Feb. 23, 2022) published a fact sheet on the interest rate used for 

calculating prepaid interest under the price-based General Qualified Mortgage 
(QM) APR calculation rule for certain adjustable-rate mortgages (ARMs) and step-
rate loans

– CFPB issued the General QM Final Rule in December 2020; amended Reg Z and revised 
the definition of a General QM by eliminating the General QM loan definition’s 43% DTI 
limit and replacing it with bright-line price-based thresholds

• Fact sheet “describes the interest rate that is used for calculating prepaid interest 
for purposes of this special APR calculation rule.” 

• Also clarifies (by section) the interest rate used to calculate the APR under the 
General QM ARMs special rule and the interest rate used to calculate prepaid 
interest under the General QM ARMs special rule

22

Special Purpose Credit Programs
• OCC, Fed, FDIC, NCUA, CFPB, DOJ, FHFA, and HUD (Feb. 22, 2022) released an 

Interagency Statement “to remind creditors of the ability under [ECOA] and Regulation B to 
establish special purpose credit programs” 

• Refers to CFPB’s December 2020 Advisory Opinion on SPCPs; clarified:

– Content that a for-profit organization must include in a written plan that establishes and administers a 
SPCP under Regulation B; and

– Type of research and data that may be appropriate to inform a for-profit organization’s determination 
that an SPCP is needed to benefit a specified class of persons

• Also highlights HUD guidance (Dec. 7, 2021) which concluded that SPCPs “instituted in 
conformity with ECOA and Regulation B generally do not violate the FHA”

– SPCPs may also be appropriate avenues to expand credit access in mortgage lending

• CFPB (Feb. 22, 2022) blog post reiterated the “statement calls attention to these programs 
as one way to expand access to critical financial services, including mortgage lending.”
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FTC ECOA Enforcement Report
• FTC (Feb. 23, 2022) announced it recently provided with its annual summary of activities related to ECOA 

enforcement to the CFPB

– Activities with respect to Reg B on enforcement, research, and policy development initiatives:

• Joint amicus curiae brief with the CFPB, DOJ, and Fed in U.S. Court of Appeals for the Seventh Circuit in Dec. 2021 asserting 
that the term “applicant,” as used in ECOA and Reg B includes both those currently seeking credit as well as persons who 
have sought and have received credit

• Oct. 2021 staff report, Serving Communities of Color, discusses FTC’s enforcement and outreach efforts related to impact of 
fraud on majority Black and Latino communities

• FTC’s Military Task Force continued to work on military consumer protection issues, including military consumers’ “rights to 
various types of notifications as applicants for credit, including for adverse action, and information about the anti-
discrimination provisions, in the ECOA and Regulation B.”

• Participated in the Interagency Task Force on Fair Lending, along with the CFPB, DOJ, HUD, and banking regulatory 
agencies

• Participated in the Interagency Fair Lending Methodologies Working Group to “coordinate and share information on analytical 
methodologies used in enforcement of and supervision for compliance with fair lending laws, including the ECOA, among 
others.”

– Also discussed ECOA enforcement actions, education efforts on fair lending issues, and blog posts discussing 
discrimination and potential bias affecting protected classes and risks of using artificial intelligence in automated 
decision-making

24

Online Consumer Reviews
• CFPB (Mar. 22, 2022) issued a Compliance Bulletin regarding potentially illegal practices 

related to consumer reviews

– Discusses business practices related to consumer reviews that are generally unlawful under the CFPA 
(meaning they’re UDAAP), including:

• Deceiving consumers by using purported contractual restrictions that are unenforceable

• Unfairly depriving consumers of information using restrictions on consumer reviews

• Deceiving consumers who read consumer reviews about the nature of those reviews

• Related to FTC’s work to counter fake reviews and connected fraud in the digital economy

– Refers to a warning issued by the FTC (Oct. 13, 2021) to over 700 companies, stating that they may 
face fines over misleading online endorsements – could face civil penalties of up to $43,792 per 
violation should a company engage “in conduct that it knows has been found unlawful in a previous 
FTC administrative order, other than a consent order.”

– Illegal conduct: “falsely claiming an endorsement by a third party; misrepresenting whether an endorser 
is an actual, current, or recent user; using an endorsement to make deceptive performance claims; 
failing to disclose an unexpected material connection with an endorser; and misrepresenting that the 
experience of endorsers represents consumers’ typical or ordinary experience.” 
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Auto Repossessions: UDAAP Guidance
• CFPB (Feb. 28, 2022) Issued Bulletin 2022-04 regarding repossession of vehicles and the potential for 

UDAAP violations

– “The Bureau intends to hold loan holders and servicers accountable for UDAAPs related to the repossession of 
consumers’ vehicles.” 

• Entities should:

– Review their policies and procedures regarding repossession and cancellation of repossession;
Ensure prompt communications between servicers and repossession service providers when a repossession is 
canceled and monitor compliance with cancellations;

– Utilize monitoring of wrongful repossessions through routine oversight and audits of customer communications; and 

– Ensure corrective action programs are in place to address any violations and reimburse consumers for costs incurred as 
a result of unlawful repossessions

– Monitor service providers and any force-placed collateral protection insurance programs to verify that consumers are not 
charged for unnecessary force-placed insurance

• Blog post (Feb. 28, 2022): “the Bureau is closely watching the auto lending market. Auto loans are already 
the third largest consumer credit market in the United States at over $1.46 trillion outstanding, double the 
amount from ten years ago.”

26

CFPB Reports
• CFPB (Mar. 23, 2022) published two reports

• New Data on the Characteristics of Mortgage Borrowers During the COVID-19 Pandemic

– Examines characteristics of borrowers who are delinquent or in forbearance based a sample of more than 2 million 
loans for owner-occupied properties

– Shows that Black and Hispanic borrowers are more at risk of poor outcomes than others, as they comprised 31.2% of 
borrowers in forbearance while only making up 18.2% percent of overall sample of mortgage borrowers

– Single borrower loans were approximately 1.6 times more likely to be in forbearance through January 2022, compared 
to loans with a co-borrower, which is an increase relative to March 2021, where single borrowers were only 1.4 times 
more likely to be in forbearance compared to co-borrowers

• Emergency Savings and Financial Security: Insights from the Making Ends Meet Survey and Consumer 
Credit Panel

– Examines how consumers’ financial profiles vary by levels of emergency savings

– Used Making Ends Meet survey and paired it with credit bureau data from Consumer Credit Panel, report found:

• Approximately 24% of consumers do not have savings set aside for emergencies, “while 39 percent have less than a month of 
income saved for emergencies and 37 percent have at least a month of income saved for emergencies” 

• “41 percent of consumers with no more than a high school or vocational degree have no emergency savings, the share is 6 
percent for those with a college degree.”
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Financial Issues in Rural Communities
• CFPB (Mar. 10, 2022) launched an initiative focused on financial issues facing US rural communities

– Economic trends have disproportionately affected rural communities over the past several decades

– Bureau is “concerned about these threats to rural household financial resiliency” initiative is “to ensure that rural 
communities, and the people who live in them, have opportunities to build wealth and thrive.”

• Banking deserts
– Caused by “stark declines in the number of banks in rural areas,” which has “led to non-bank alternatives that charge 

higher fees and interest rates.” 

– Bank consolidation has also caused the loss of institutional knowledge, which has resulted in the disappearance of 
banking relationships, credit, small businesses, and jobs

– Need for CRA requirements that would serve rural banking deserts, particularly in persistent poverty counties, most of 
which are overwhelmingly rural

• Discriminatory and predatory agricultural credit
– Long history of credit discrimination against Black farmers has contributed to the decline of Black farmers and Black 

land loss

– Farmers’ obligations to banks can make them more vulnerable to exploitative arrangements with dominant agriculture 
firms

• Manufactured housing concerns
– Lack of affordable housing in rural communities, “manufactured home parks are increasingly being bought up by private 

equity firms that have, in some cases, dramatically increased rents and tacked on fees in short periods of time.” 

28

CFPB: Growth in Auto Lending
• CFPB (Feb. 24, 2022) blog post regarding the auto lending market; findings:

– Consumer price index for new and used cars increased by nearly 40% over last year, and it 
anticipates “that both the total amount of debt and the average loan size will continue to increase and 
that larger car loans will put increased pressure on some consumers’ budgets for much of the next 
decade.” 

– Research has found “that typical ‘shallow subprime’ small BHPH ('buy-here-pay-here') borrowers 
would save around $894 over the life of a loan if they could reduce the interest rate from 13 percent, 
which is typical for such BHPH borrowers, to 9 percent, which is typical for bank borrowers with similar 
default rates.” 

• CFPB is monitoring loan-to-value ratios in the auto lending market, auto loan servicing and 
collections practices

• Bureau is also “looking to better understand potential barriers to competition in the subprime 
auto lending market that may drive” variation among subprime interest rates for auto loans

• Bureau “will continue to research auto lending policies and practices that may hinder a fair, 
transparent, and competitive market“; will work with FTC and the Fed to use collective 
authorities to address issues in the market
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Comptroller Warning on Overdraft Fees
• Acting Comptroller of the Currency Hsu (Mar. 28, 2022) in an American Banker article (subscription required) warned banks 

that they “don’t want to be the last bank with a traditional overdraft program.” 

– Op-ed referred to recent overdraft reforms taken by several OCC-regulated banks that may end up saving consumers more than 
$2 billion annually

– These reforms are “just the start”; “Banks that hesitate to adopt pro-consumer overdraft programs will soon be negative outliers.” 

• Outlined several points banks should consider when implementing overdraft changes, including:

– Take a “customer-oriented approach” 

– Implement meaningful changes with lasting benefits to both customers and the bank rather than “taking a profit-oriented approach
and reverse engineering costs to meet predetermined revenue targets.” 

– Banks should “use data to identify the reforms that help customers the most,” 

– “grace periods that give customers time to cover overdrafts and avoid fees, grace amounts that allow customers to overdraft by 
certain amounts without a fee, and changes in posting order, i.e., the sequence in which payments are made, to limit repeat fees.” 

– Banks should build on “pro-customer” overdraft reform momentum when developing small dollar lending capabilities and 
considering other products, such as buy now/pay later and earned-wage access products

• “The cumulative effect of these pro-consumer initiatives holds the promise of materially and sustainably improving the 
financial health of underserved populations and, by doing so, fortifying banks’ reputation for treating all customers, including
the most financially vulnerable, fairly and thus earning their long-term trust”

30

Credit Card Late Fees
• CFPB (Mar. 29, 2022) published a report analyzing credit card late fees

– Used 3 data sources to study consumer impact of and industry reliance on late fees

• Card issuers charged approximately $12 billion in 2020
– CARD Act requires that late fees be “reasonable and proportional,” and Reg Z sets a “safe harbor” for 

certain fee amounts, which are adjusted annually for inflation (Limits have increased to $30 for the first 
late payment and $41 for a subsequent late payment within 6 billing cycles)

• CFPB “expects many major card issuers to hike fees further, based on inflation, given the 
existing reliance on the immunity provisions in the marketplace.” 

• Findings:
– Average deep subprime account was charged $138 in late fees in 2019, compared with $11 for the 

average super-prime account
– Credit card accounts held by consumers living in the United States’ poorest neighborhoods paid 

approximately twice as much on average in total late fees than those living in the richest areas in 2019
– Late fee volume decreased when stimulus checks arrived in 2020 and 2021, particularly in households 

with lower credit scores
– “Late fees account for a greater share of charges for issuers who service a higher percentage of 

subprime accounts at almost 20 percent of total interest and fees.”
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FDIC: Bank Mergers
• FDIC (Mar. 25, 2022) published a Request for Information (RFI) seeking public comments on bank mergers, including 

mergers between an insured institution and a noninsured institution, to aid in understanding policymaking

– Seeks input related to the effectiveness of the existing framework in meeting the requirements of Section 18(c) of the Federal 
Deposit Insurance Act (known as the Bank Merger Act)

– “Significant changes over the past several decades in the banking industry and financial system warrant a review of the regulatory 
framework.” 

• Questions posed:

– Whether additional requirements or criteria (including quantitative measures) should be added to existing regulatory framework to 
address financial stability risks that may arise from bank mergers (“Should the FDIC presume that any merger transaction that
results in a financial institution that exceeds a predetermined asset size threshold, for example $100 billion in total consolidated 
assets, poses a systemic risk concern?”)

– Extent to which prudential factors should be considered when acting on a merger application, and whether bright line minimum 
standards for these factors should be established

– Whether agencies should rethink the way they consider whether a merger might affect the convenience and needs factor of a 
community, and to “what extent should the CFPB be consulted by the FDIC when considering the convenience and needs factor 
and should that consultation be formalized”

– Whether existing merger review framework creates “an implicit presumption of approval” or requires “an appropriate burden of 
proof” on bank applicants to prove they have met the criteria of the Bank Merger Act

– To what extent has the Bank Merger Act exception “proven beneficial or detrimental to the bank resolution process and to financial 
stability”

– To what extent would responses to the questions differ if the merger transaction involves a small insured depository institution

32

SEC: Cybersecurity Risk Management
• SEC (Mar. 9, 2022) issued a Proposed Rule to amend its standardize disclosures regarding 

cybersecurity risk management, strategy, governance, and incident reporting by public 
companies

– Would require “current reporting about material cybersecurity incidents and periodic reporting to 
provide updates about previously reported cybersecurity incidents.” 

– “The proposed amendments are intended to better inform investors about a registrant's risk 
management, strategy, and governance and to provide timely notification to investors of material 
cybersecurity incidents.” 

• Publicly-traded firms would be required to:

– Describe their policies and procedures for the identification and management of cyber risks;

– Provide information about the board’s oversight of and management’s role in cybersecurity risk; and 

– Disclose if a member of the board has expertise in cybersecurity

• Also issued a Fact Sheet clarifying how the amendments are applied and what is required
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Administrative Enforcement Proceedings
• OCC, Fed, FDIC, and NCUA (Mar. 22, 2022) issued an Interagency Proposal to 

update policies and procedures on administrative proceedings for institutions

– Will account for routine use of electronic presentations in hearings and for use of 
technology in administrative proceedings

– Also accounts for relevant legal developments since the rules were last updated, 
including elimination of OTS, and the grant of new authorities to the agencies

• Fed “proposes to codify and clarify its long-standing practices concerning the 
conduct of formal administrative investigations and promulgate rules governing all 
formal investigations of organizations and individuals within the Board’s 
jurisdiction.” 

• FDIC proposes to amend its rules of administrative proceeding to permit greater 
use of depositions in the course of administrative proceedings

34

Others
• CFPB (Mar. 23, 2022) announced that 2021 HMDA data is available

– Includes each reporter’s loan-level HMDA data

– Will be available later in 2022 in other forms:

• Nationwide loan-level dataset with all publicly available data for all HMDA reporters

• Aggregate and disclosure reports with summary information by geography and lender

• HMDA Data Browser to allow users to customize datasets, reports, and data maps

• NACHA (Mar. 18, 2022) announced same-day ACH limit increased from $100,000 to $1 million

– Limit to go from $1 million to $10 million in March 2023, and to $99,999,999.99 in March 2024

• CFPB (Mar. 1, 2022) updated its Debt Collection Exam Procedures to incorporate Reg. F provisions

• Treasury (Mar. 1, 2022) published the 2022 National Risk Assessments on money laundering, terrorist 
financing, and proliferation financing, which highlight significant illicit finance threats, vulnerabilities, and 
risks facing the United States

– 2022 National Money Laundering Risk Assessment

– 2022 National Terrorist Financing Risk Assessment

– 2022 National Proliferation Financing Risk Assessment
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Others
• SEC (Mar. 29, 2022) issued a staff bulletin of FAQs on standards of conduct for broker-dealers and 

investment advisers when they are making account recommendations to retail investors
– “designed to assist firms and their financial professionals with considering reasonably available alternatives and cost, 

addressing conflicts of interest, and adopting and implementing reasonably designed policies and procedures when 
making account recommendations.”

• OCC (Feb. 22, 2022) issued CRA FAQs on its rescission of its previous CRA final rule
– Addresses impact of the final rule on CRA bank type, qualifying activities and the qualifying activity confirmation request 

system, transition period, exam administration, and assessment areas

• FFIEC (Mar. 28, 2022) published 2022 A Guide to HMDA Reporting: Getting It Right!

• FinCEN (Mar. 28, 2022) announced its Interactive SAR Stats webpage now includes Filing Trend Data by 
industry updated through December 31, 2021

– SAR Stats (formerly By the Numbers) is an annual compilation of numerical data gathered from SARs filed by financial 
institutions using FinCEN’s new unified SAR form and e-filing process

– Contains FinCEN’s trend data for aggregated counts of defined suspicious activities that financial institutions

• OCC and FDIC (Mar. 29, 2022) listed points of contact for computer security incident notifications
– Connected to Final Rule issued Nov. 23, 2021 that requires a banking organization to timely notify its primary federal 

regulator in the event of a significant computer-security incident within 36 hours after it determines that a cyber incident 
has taken place
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